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CASES   DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


AT  SEPTEMBER  TERM,  1824. 


THE  STATE  BANK  AT  ELIZABETH  against  WILLIAM  CHETWOODi 

1.  In  an  action  of  debt  on  bond,  the  defendant  after  craving  oyer  and  setting 
out  the  bond  which  recites  that  "  E.  B.  D.  is  cashier:"  is  estopped  from  deny- 
ing that  E.  B.  D.  was  cashier;  he  can  not  admit  the  deed  and  at  the  same  timr 
traverse  the  truth  of  its  contents. 

2.  The  same  matter  cannot  be  presented  in  the  double  form  of  a  special  plea, 
and  also  of  notice. 

3.  It  was  the  duty  of  a  cashier  to  be  sworn  before  he  entered  upon  the  duties 
of  his  office,  his  neglecting  to  perform  that  duty  will  not  vitiate  his  bond,  but 
ought  rather  to  be  considered  a  breach  of  it. 

4.  NOTICE — That  a  bond  was  never  delivered,  is  bad,  for  it  amounts  to  thfr 
general  issue,  and  could  not  be  specially  pleaded. 

5.  The  giving  of  a  bond  implies  that  it  was  required. 

6.  A  party  to  an  instrument  can  never  hold  it  as  an  escrow. 

7.  There  is  a  difference  between  the  delivery  of  an  instrument  and  the  ten- 
der of  one. 

8.  It  is  no  defence  upon  a  cashier's  bond  to  say  that  he  erred  by  mistakft 
and  not  for  want  of  fidelity. 

9.  Non  damnificatus  cannot  be  pleaded  to  a  condition  that  is  multifarious. 

10.  The  first  ten  notices  in  this  case  are  bad. 

11.  Though  the  acceptance  of  a  less  sum  of  money  could  not  according  to 
Pinnel's  case,  be  pleaded  as  a  satisfaction  of  a  greater,  yet  any  OTHER  THIKO 
accepted  in  satisfaction  would  be  good. 

12.  The  llth,  12th,  13th,  14th  and  15th  notices  in  this  case  good,  and  ordered; 
to  stand  for  trial. 

13.  The  16th  and  17th  notices  are  bad,  the  18th  and  19th  good. 

14.  The  20th  notice  is  bad  for  the  continuing  the  cashier  in  office  did  not 
heal  breaches  of  an  anterior  date. 
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15.  The  21st  and  22d  notices  are  bad.  for  there  is  no  necessity  that  the  plain- 
tiff should  give  notice  when  damages  accrue. 

This  was  an  action  of  debt  brought  against  the  defend- 
ant as  a  surety  on  a  bond  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  a  cashier.*  The  defendant  pleaded  (after 
craving  oyer  and  setting  out  the  bond,)  several  different  pleas, 
viz: 

1.  Non  est  factum. 

2.  That  the  cashier  named  in  the  said  writing  obligatory  and 
condition  thereof,  well  and  truly  observed,  performed  and  kept 
all  and  singular  the  articles,  clauses  and  agreements  in  the  said 
condition  of  the  said  writing  obligatory  mentioned  in  all  things 
therein  contained  on  his  part  to  be  performed. 

3.  That  the  cashier  rendered  a  just  and  true  account  to  the 
rpresident  and  directors  of  the  said  State  Bank,  of  all  the  moneys, 
••  securities,  stock  and  other  property  of  the  president,  directors 
.and  company  which  had  come  to  his  charge  or  was  committed 

to  his  charge,  and  also  of  all  moneys  which  were  deposited  in 
the  said  State  Bank  by  any  person  or  persons  for  safe  keeping 
and  did  deliver  the  moneys,  securities,  stock  and  other  property 
•of  the  said  president,  directors  and  company,  in  hands,  together 
with  all  documents,  instruments  of  writing,  papers  and  books 
belonging  to,  or  for  the  use  of  the  president,  directors  and  com- 
pany of  the  said  State  Bank,  to  his  successor  in  office,  and  did 
well,  honestly  and  faithfully  perform  all  the  duties  of  the  office 
•  of  cashier  of  the  said  State  Bank,  and  did  answer  for  all  improper 
appropriations,  waste,  embezzlement  or  destruction  of  the  said 
imoneys,  securities,  stock,  property,  documents,  instruments  of 
•writing,  papers  or  books,  which  was  done  or  committed  by  any 
rperson  or  persons  by  him  employed  in  the  said  office.        . 

4.  That  as  to  the  article,  clause  or  agreement  contained  in  the 
(condition  of  the  said  writing  obligatory  sot  forth  in  the  plea 
first  above  pleaded,  that  the  said  E.  B.  D.  (the  cashier)  should 
deliver  the  moneys,  securities,  stock  and  other  property  of  the 
said  president,  directors  and  company  in  hands  together  with 
all  documents,  instruments  of  writing,  papers  and  books  belong- 
ing to  or  for  the  use  of  the  said  president,  directors  and  com- 
pany of  the  said  State  Bank  to  his  successor  in  office,  he  the'said 
William,  saith,  that  the  said  E.  B.  D.  after  the  making  of  the 

*See  form  of  the  bond.  2  Hahttd's  Report*  32,  Chetwood  ads.  Slate  Bank.     , 
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said  writing  obligatory,  to  wit:  on  the  24th  day  of  February, 
1819,  to  wit:  at  Newark  aforesaid,  at  the  request  of  the  presi- 
dent, directors  and  company  of  the  State  Bank  at  Elizabeth 
.aforesaid,  did  resign  the  said  office  of  cashier,  which  resigna- 
tion was  then  and  there  accepted  by  them,  and  that  he  the  said 
E.  B.  D.  afterwards  to  wit:  on  the  same  day  and  year  last  afore- 
said, was  ready  and  willing  to  deliver  all  the  said  moneys, 
securities,  stock  and  other  property  of  the  said  president,  direc- 
tors and  company  in  hands  together,  with  all  the  documents, 
instruments  of  writing,  papers  and  books  belonging  to  or  for  the 
use  of  the  said  president,  directors  and  company  of  the  said 
State  Bank  to  his  successor  in  office,  and  that  afterwards  to  wit : 
on  the  same  day  and  year  last  aforesaid,  at  the  place  aforesaid, 
and  before  any  successor  in  office  was  appointed  by  the  presi- 
dent, directors  and  company  of  the  State  Bank  at  Elizabeth 
Aforesaid,  they  then  and  there  having  the  power  to  make  such 
Appointment  he  the  said  E.  B.  D.  delivered  the  same  to  the  presi- 
dent, directors,  &c.  &c.  aforesaid,  in  full  satisfaction  and  dis- 
charge of  all  damages  for  not  delivering  the  same  to  his  succes- 
sor in  office :  which  was  then  and  there  accepted  and  received 
by  the  president,  &c.  &c.  in  full  satisfaction  and  discharge  of  all 
damages  for  not  delivering  the  same  to  his  successor  in  office. 
And  that  as  to  the  said  clause,  article  or  agreement  in  the  said 
condition  contained  that  the  said  E.  B.  D.  should  answer  for  all 
improper  appropriations,  waste,  embezzlement  or  destruction  of 
the  said  moneys,  securities,  stock,  property,  documents,  instru- 
ments of  writing,  papers  or  books,  which  shall  be  done  or  com- 
mitted by  any  person  or  persons,  to  be  by  him  employed  in  th'e 
said  office,  he  said  William  says,  that  no  improper  appropria- 
tions, waste,  embezzlement  or  destruction  of  the  said  moneys, 
securities,  stock,  property,  documents,  instruments  of  writing, 
papers  or  books,  was  or  were  done  or  committed  by  any  person 
or  persons,  by  him  the  said  E.  B.  D.  employed  in  the  said  office, 
to  wit:  at  Newark  aforesaid.  And  the  said  William,  as  to  all 
the  other  clauses,  articles  or  agreements  in  the  said  writing  oblig- 
atory contained,  saith  that  the  said  E.  B.  D.  did  from  time  to 
time,  and  at  all  times  after  the  making  of  the  said  writing  oblig- 
atory, and  the  condition  thereof,  so  long  as  he  continued  in  the 
said  office  of  cashier  in  the  said  condition  mentioned,  render  a 
just  and  true  account  to  the  president,  &c.  &c.  for  the  time 
being,  of  all  the  moneys,  securities,  stock  and  other  property  of 
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the  president,  &c.  &c.  which  had  come  to  his  hands  or  was  com- 
mitted to  hia  charge,  and  also  of  all  moneys  which  were  deposited 
in  the  said  State  Bank  by  any  person  or  persons  for  safe  keep- 
ing, and  did  well,  honestly  and  faithfully  perform  all  the  duties 
of  the  office  of  cashier  of  the  said  bank,  to  wit :  at  Newark 
aforesaid,  and  this  he  is  ready  to  verify,  wherefore,  &c. 

5.  That  the  said  E.  B.  D.  named  in  the  said  writing  obligatory 
and  condition  thereof  in  the  plea  first  above  pleaded  set  forth, 
after  making  of  the  said  writing  obligatory  and  the  condition 
thereof,  and  before  the  commencement  of  this  suit,  to  wit :  on  the 
24th  day  of  February,  1819,  to  wit ;  at  Newark,  in  the  said 
county  of  Essex,  resigned  and  surrendered  up  to  the  president, 
&c.  &c.  the  said  office  of  cashier  in  the  said  writing  obligatory 
and  condition  mentioned,  and  delivered  to  them  all  moneys, 
securities,  stock  and  other  property  of  the  said  president,  &c. 
&c.  in  his  hands  together  with  all  documents,  instruments  of 
writing,  papers  and  books,  belonging  to  or  for  the  use  of 
the  said  president,  &c.  &c.  in  full  satisfaction  and  discharge 
of  all  damages  by  reason  or  means  of  any  article,  clause,  agree- 
ment, matter  and  thing  in  the  said  condition  of  the  said  writing 
obligatory  mentioned,  which  the  president,  &c.  &c.  then  and 
there  accepted  and  received  in  full  satisfaction  and  discharge 
of  all  damages  by  reason  or  means  of  any  article,  clause,  or 
agreement,  matter  and  thing  in  the  said  condition  of  the  said 
writing  obligatory  mentioned,  whereof  the  said  William,  being 
one  of  the  sureties  of  the  said  E.  B.  D.  then  and  there  had  due 
notice ;  and  the  said  William,  avers  that  there  was  no  breach  of 
the  said  condition  of  which  they  had  not  then  and  there  full 
notice :  and  thereby  he  became  exonerated  from  all  damages  for 
all  breaches  of  the  said  condition ;  and  this  the  said  William  is 
ready  to  verify,  &c. 

To  these  pleas  the  following  notices  were  subjoined : — 
1.  That  the  defendant  will  give  in  evidence  on  the  trial  of  this 
cause,  under  the  general  issue  first  above  pleaded,  the  several 
mutters  following,  that  is  to  say,  that  E.  B.  D.  named  in  the 
said  writing  obligatory  and  condition  thereof,  in  the  plea  first 
above  pleaded  set  forth  was  not  cashier  of  the  said  State  Bank 
at  Elizabeth,  in  the  said  writing  obligatory  and  condition  men- 
tioned, and  so  was  not  bound  to  perform  and  fulfil  the  several 
articles,  clauses,  agreements,  matters  and  things  in  the  said 
condition  specified. 
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2.  That  the  said  E.  B.  D.  did  not  before  he  executed  the  said 
writing  obligator}'  take  the  oath  to  perform  the  duties  of  cashier 
of  the  said  State  Bank  at  Elizabeth,  prescribed  and  required  by 
the  act  of  the  legislature  of  this  state,  entitled  "an  act  to  estab 
lish  State  Banks  in  New  Jersey."   And  further  that  he  never  did 
take  such  jaath. 

3.  That  the  said  writing  obligatory  and  condition  thereof,  was 
not  required  by  the  directors  of  the  said  State  Bank  at  Elizabeth, 
as  a  further  security,  from  the  said  E.  B.  D.  according  to  the  pro- 
vision of  the  act  of  the  legislature  of  this  state,  entitled  "an  act 
to  establish  State  Banks  in  New  Jersey." 

4.  That  the  said  writing  obligatory  and  condition  thereof,  was 
never  delivered  by  the  said  defendant  to  the  plaintiffs. 

5.  That  the  said  writing  obligatory  and  condition  thereof,  was 
.delivered  by  him  to  the  said  E.  B.  D.  as  an  escrow,  to  be  by  him 
kept  upon   this  condition,  that  is  to  say,  until  the  president, 
directors  and  company  of  the  State  Bank  at  Elizabeth  afore- 
said, accepted  and  approved   thereof  by  the  record  of  their 
proceedings;   and  that  the  president,  &c.  &c.  did  not  before  the 
commencement  of  this  suit  at  any  time  approve  of  the  said 
writing  obligatory  and  condition  thereof,  by  the  record  of  their 
proceedings. 

6.  That  the'said  writing  obligatory  and  condition  thereof  was 
never  lawfully  accepted  and  approved  by  the  president  &c.  &c. 
before  the  commencement  of  this  suit  by  the  record  of  their 
proceedings.     And  further  that  the  said  writing  obligatory  and 
condition  thereof  has  never  been  lawfully  accepted  or  approved 
by  the  president,  &c.  &c.  by  any  entry  or  minute  in  writing, 
Centered  in  their  book  of  minutes  or  proceedings  of  their  busi- 
ness as  a  body  corporate.     And  also  that  no  such  entry  or  min- 
ute was  made  during  the  time  the  said  E.  B.  D.  acted  as  cashier 
of  the  said  bank.     And  also  that  before  the  first  day  of  April, 
1818,  no  such  entry  or  minute  was  made  in  the  record  of  the 
proceedings  of  the  president  &c.  &c.  as  a  body  corporate. 

7.  That  if  the  president  &c.  &c.  since  the  making  of  the  said 
writing,  obligatory  and  condition   thereof  hitherto  have  been 
injured  by  the  said  E.  B.  D.  by  reason  or  means  of  the  non-per- 
formance of  any  matter  cause  or  thing  in  the  said  condition  of 
the  said  writing  obligatory,  mentioned,  they  were  the  occasion 
thereof. 

8.  That  if  the  plaintiffs  have  been  injured  as  last  aforesaid, 
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they,  with  the  intent  to  injure  and  defraud  the  said  William, 
were  the  occasion  thereof. 

9.  That  if  the  plaintiffs,  since  the  making  of  the  said  writing 
obligator}"  and  condition  thereof,  hitherto  have  been  damnified, 
by  reason  or  means  of  any  matter,  cause  or  thing  in  the  said  con- 
dition contained,  it  was  through  the  mistake  of  the  said  E".  B.  D. 
and  not  through  want  of  any  fidelity  on  his  part. 

10.  That  the  plaintiffs  have  not  at  any  time  since  the  making 
of  the  said  writing  obligatory  and  condition  thereof,  hitherto 
been  in  any  wise  damnified,  by  reason  or  means  of  any  matter, 
cause  or  thing  in  the  condition  of  th'e  said  writing  obligatory 
mentioned. 

11.  That  after  the  making  of  the  said  writing  obligatory  and 
condition  thereof,  and  before  the  commencement  of  this  suit, 
the  said  E.  B.  D.  therein  mentioned,  resigned  the  said  office  of 
cashier  to  the  plaintiffs  and  delivered  to  a  committee  of  the 
directors  of  the  said  bank  authorized  and  empowered  for  that 
purpose  by  the  plaintiffs,  all  the  moneys,  securities,  stock,  and 
other  property  in  his  hands  as  cashier  of  the  said  bank,  together 
with  all  documents,  instruments  of  writing,  papers  and  books 
belonging  to  and  for  the  use  of  the  plaintiffs,  in  full  satisfaction 
and  discharge  of  all  damages  by  reason  or  means  of  any  matter, 
cause  or  thing  in  the  said  condition  of  the  said  writing  obliga- 
tory mentioned,  which  resignation  and  delivery  the  plaintiffs 
accepted  and  received  in  full  satisfaction  and  discharge  of  all 
damages  by  reason  or  means  of  any  matter,  cause  or  thing  in 
the  said  condition  of  the  said  writing  obligatory  mentioned. 

12.  That  after  the  making  of  the  said  writing  obligatory  and 
condition  thereof,  and  before  the  commencement  of  this  suit,  the 
said  E.  B.  D.  therein  mentioned,  did  leave  the  office  of  cashier, 
the  said  plaintiffs  refusing  any  longer  to  employ  him  therein  ; 
and  before  any  successor  in  office  was  appointed  the  said  E.  B.  D. 
delivered  to  L.  B.,  C.  H.  and  J.  W.,  directors  of  said  bank,  author- 
ized and  empowered  for  that  purpose,  the  moneys,  securities, 
stock  and  other  property,  of  the  plaintiffs  in  hands,  together 
with  all  documents,  instruments  of  writing,  papers  and  books  be- 
longing to,  or  for  the  use  of  the  plaintiffs,  in  full  satisfaction  and 
discharge  of  all  damages,  by  reason  or  means  of  all  and  every 
agreement,  matter  and  thing,  in  the  said  condition  of  the  said 
writing  obligatory  mentioned,  to  be  done  or  performed  by  the 
said  E.  B.  D.  which  the  I-.  B.,  C.  H.  and  J.  W.  being  authorized 
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and  empowered  for  that  purpose  then  and  there  accepted  and 
received,  for,  and  on  behalf  of  the  plaintiffs  in  full  satisfaction 
and  discharge  of  all  damages,  by  reason  or  means  of  all  and  every 
agreement,  matter  and  thing  in  the  said  condition  of  the  said 
writing  obligatory  mentioned  to  be  done  or  performed  by  the 
said  E.  B.  D. 

13.  That  after  the  date  of  the  said  writing  obligator}-  in  the 
said  plea  mentioned,  and  before  the  commencement  of  this  suit, 
the  plaintiffs  forced  and  obliged  the  said  E.  B.  D.  to  quit  and 
leave  the  office  of  cashier,  without  appointing  any  successor  ID 
office,  they  having  the  .power  to  make  such  appointment  and 
took,  accepted  and  received  from  the  said  E.  B.  D.  and  which 
he  then  and  there  delivered  to  them,  all  the  moneys,  securities, 
stock  and  other  property  in  his  hands  as  cashier,  together  with 
all  documents,  instruments  of  writing,  papers  and  books  belong- 
ing to,  or  for  the  use  of  the  plaintiffs,  in  full  satisfaction  and 
discharge  of  all  damages  by  reason  or  means  of  any  article, 
clause,  matter  or  thing  in   the  condition  of  the  said   writing^ 
obligatory  specified. 

14.  That  he,  (the  defendant)  signed  the  said  writing  obliga- 
tory with  the  condition  thereof,  as  one  of  the  sureties  of  E.  B. 
D.  therein  mentioned,  and  that  after  the  date  thereof,  and  before 
the  commencement  of  this  suit,  to  wit :  on  the  twenty-fourth  day 
of  February,  1819;  to  wit:  at  Newark  aforesaid,  the  said  E.  B. 
D.  resigned  and   surrendered  to  the  plaintiffs  at  their  special 
instance  and  request,  the  said  office  of  cashier  in  the  said  writing 
obligatory  and  condition  thereof  mentioned,  which  was  then 
and  there  accepted  by  them.     And  that  afterwards,  to  wit:  on 
the  same  day  and  year  last  aforesaid,  at  the  place  aforesaid,  at 
their  like  special  instance  and  request,  the  said  E.  B.  D.  came 
to  an  account  and  settlement  with  L.  B.,  C.  H.,  and  3.  W.,  direc- 
tors of  the  said  bank,  authorized  and  empowered  for  that  purpose 
by  the  plaintiffs,  of  and  concerning  all  the  moneys  securities^, 
stock  and  other  property  of  the  said  president,  directors  and. 
company,  which  had  come  to  his  hands  as  cashier  aforesaid,, 
and  all   documents,  instruments  of  writing,  papers  and   books,, 
belonging  to  or  for  the  use  of  the  said  president,  &c.  and  all  the 
other  matters  and  things  in  the  said  condition  specified,  where- 
with the  said  E.  B.  D.  as  cashier  aforesaid,  was  chargeable,  or 
otherwise  answerable  to  the  plaintiffs  in  any  way  or  manner- 
whatever,  they  the  said  L.  B.,  C.  H.,  and  J.  W.,  then  and  there 
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having  notice  of  every  matter  and  thing,  in  the  said  condition 
specified,  wherewith  the  said  E.  B.  D.  as  cashier  was  charge- 
able or  otherwise  answerable  to  the  plaintiffs,  and  upon  such 
account  and  settlement,  divers  moneys,  securities,  stock  and  other 
property  of  the  said  president,  &c.  were  then  and  there  found  in 
his  hands,  as  cashier  as  aforesaid,  together  with  divers  docu- 
ments, instruments  of  writing,  papers  and  books,  belonging  to 
and  for  the  use  of  the  said  president,  &c.  which  included  all  the 
matters  and  things  in  the  said  condition  of  the  said  writing 
•obligatory  specified,  wherewith  he  was  then  and  there  chargeable 
•or  held  answerable  to  the  plaintiffs  in  any  way  or  manner  what- 
ever ;  except  the  said  E.  B.  D.  had  not  delivered  the  said  moneys, 
.securities,  stock  and  other  property  of  the  said  president, 
•&c.  so  found  in  his  hands  as  aforesaid,  together  with  all  the  said 
documents,  instruments  of  writing,  papers  and  books,  belong- 
ing to,  or  for  the  use  of  the  said  president,  <&c.  to  his  successor 
in  office:  and  the  said  E.  B.  D.  as  cashier  was  not  then  and  there 
otherwise  found  in  any  default  whatever.  And  that  afterwards, 
to  wit :  on  the  same  day  and  year  last  aforesaid,  to  wit :  at  Newark 
aforesaid,  the  said  E.  B.  D.  was  ready  and  willing  to  deliver 
the  same  to  his  successor  in  office ;  and  then  and  there  befor* 
the  appointment  of  a  successor  in  office  by  the  plaintiffs,  they 
having  the  power  to  make  such  appointment,  he  the  said  E.  B. 
D.  at  the  special  instance  and  request  of  the  plaintiffs,  and  for 
then-  use,  did  deliver  to  the  said  L.  B.  C.  H.,  and  J.  .W.  being 
authorized  and  empowered  for  that  purpose  by  the  plaintiffs, 
all  the  said  moneys,  securities,  stock  and  other  property  of 
the  said  president,  &c.  found  in  his  hands  as  cashier  as  aforesaid, 
together  with  all  documents,  instruments  in  writing,  papers 
and  books  belonging  to,  and  for  the  use  of  the  said  president, 
Ac.  in  full  satisfaction  and  discharge  of  all  damages  by  reason 
or  means  of  any  clause,  matter  or  thing  in  the  condition  of  the 
aaid  writing  obligatory  specified  which  was  then  and  there 
accepted  and  received  by  the  said  L.  B.,  C.  H.  and  J.  W.  being 
authorized  and  empowered  for  that  purpose  by  the  plaintiffs, 
tor  their  use  in  full  satisfaction  and  discharge  of  all  damages  by 
reason  or  means  of  any  clause,  matter  or  thing,  in  the  said  con- 
dition of  the  said  writing  obligatory  specified. 

15.  That  if  the  plaintiffs  have  sustained  any  damages  by  rea- 
son of  any  checks  or  drafts,  made  or  drawn  by  Aaron  Ogden, 
or  by  his  authority  for  Lira,  on  the  cashier  of  the  said  State 
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Bank  for  certain  sums  of  money  therein  mentioned  which  were 
received  by  the  said  E.  B.  D.,  cashier  as  aforesaid,  and  held  for 
the  use  of  the  plaintiffs,  after  the  making  of  the  said  wiiting 
obligatory  and  condition  thereof,  and  before  the  commencement 
of  this  suit,  the  said  Aaron  Ogden  at  the  time  the  said  checks 
or  drafts  respectively  were  drawn  and  received  as  aforesaid, 
being  the  president  of  said  bank,  and  authorizing  the  said  cashier 
to  receive  the  same  as  aforesaid,  it  was  and  is  occasioned  by  an 
agreement  or  understanding  made  between  the  said  Aaron 
Ogden  and  L.  B.,  C.  H.,  and  J.  W.,  directors  of  the  said  bank 
authorized  and  empowered  for  that  purpose  by  the  plaintiffs,  or 
by  them  approved  of  after  they  had  notice  of,  the  manner  in 
which  the  said  checks  or  drafts  had  been  received,  and  held  as 
aforesaid,  that  the  said  Aaron  Ogden,  should  be  liable  and  charge- 
able to  the  plaintiffs  for  the  said  checks  or  drafts,  and  the  moneys 
therein  mentioned,  amounting  in  the  whole  to  a  large  sum  of 
money  to  wit:  the  sum  of  twenty  thousand  dollars,  and  give 
security  as  well  for  the  payment  thereof,  as  for  the  payment  of 
certain  other  sums  of  money  owing  from  the  said  Aaron  Ogden 
to  the  plaintiffs,  amounting  in  the  whole  to  another  large  sum 
of  money  to  wit:  the  sum  of  ten  thousand  dollars,  for  which  they 
had  no  satisfactory  security.  And  that  the  said  Aaron  Ogden, 
might  resort  to  the  said  E.  B.  D.  and  receive  payment  and  satis- 
faction for  sundry  sums  of  money  received  by  the  said  E.  B.  D., 
and  for  the  said  A.  0.,  and  then  due  and  owing  to  him  from  the 
said  E.  B.  D.,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit:  the  sum  of  ten  thousand  dollars;  that  the  said  agree- 
ment was  to  be  kept  a  secret  from  the  public.  And  further 
that  the  said  A.  O.,  was  charged  in  the  books  of  the  plaintiffs 
with  the  said  checks  or  drafts,  and  in  pursuance  of  the  said  agree- 
ment, afterwards  the  said  A.  O.,  did  convey,  transfer,  or  hypothe- 
cate certain  real  and  personal  property  of  the  value  of  forty 
thousand  dollars  to  the  said  L.  B.,  C.  H.,  and  J.  W.,  in  trust  for 
the  plaintiffs  as  security  for  the  debts  due  from  the  said  A.  O., 
and  which  might  become  due  and  owing  from  the  said  A.  O., 
to  the  plaintiffs  by  note,  check  or  otherwise,  which  included  the 
checks  or  drafts  herein  before  referred  to ;  and  which  said 
property  so  conveyed  and  transferred  or  hypothecated  was 
accepted  and  taken  in  trust  as  aforesaid,  by  the  said  L.  B.,  C. 
H.,  and  J.  W.,  authorized  and  empowered  for  that  purpose  by 
the  plaintiffs  or  approved  of  by  them  as  an  ample  security 
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for  the  moneys  due  as  aforesaid,  from  the  said  A.  O.,  to  the 
plaintiffs;  and  further  that  the  said  E.  B.  D.,  after  notice  of  the 
said  agreement  and  of  security  being  given  by  the  said  A.  O.,  as 
aforesaid,  for  the  payment  of  the  said  checks  or  drafts,  and  the 
moneys  therein  mentioned,  did  pay  or  secure  to  be  paid  to  the 
said  A.  O.,  the  said  moneys  due  to  him  from  the  said  E.  B.  D., 
as  aforesaid,  he  the  said  E.  B.  D.,  then  or  at  any  other  time 
before  making  the  said  payment  or  giving  security  to  the  said 
A.  O.,  having  no  notice  from  the  plaintiffs  that  he  was  liable  to 
the  plaintiffs  or  charged  or  chargeable  by  them  for  the  said  checks 
or  drafts,  and  the  moneys  therein  mentioned  or  any  damages 
arising  therefrom  in  any  way  whatever.  And  further  that  the 
said  E.  B.  D.,  always  since  the  making  of  the  said  writing  obliga- 
tory in  all  other  respects,  did  well  and  truly  observe,  perform, 
fulfil  and  keep  all  and  singular  the  matters  and  things  in  the  said 
condition  mentioned  according  to  the  true  intent  and  meaning 
thereof:  and  by  reason  of  the  premises  that  the  said  defendant 
as  one  of  the  sureties  of  the  said  E.  B.  D.,  was  and  is  exonerated 
and  discharged  of  and  from  all  liability  to  the  plaintiffs  by  rea- 
son of  the  said  writing  obligatory. 

16.  That  the  said  defendant  signed  the  said  writing  obligatory 
and  condition  thereof,  as  one  of  the  sureties  of  the  said  E.  B.  D., 
and  that  afterwards  and  before  the  commencement,  of  this  suit, 
to  wit :  in  1818,  the  said  E.  B.  D.,  did  render  a  just  and  true 
account  to  the  president  and  board  of  directors  for  the  time  being, 
and  at  their  request,  of  all  moneys,  securities,  stock  and  other 
property  of  the  said  president,  directors  and  company,  which 
had  come  to  his  hands  or  was  committed  to  his  charge  as  cashier 
as  aforesaid,  and  also  of  all  moneys  which  were  deposited  in  the 
said  State  Bank  by  any  person  or  persons  for  safe  keeping.  And 
that  among  the  said  moneys,  securities,  stock  and  other  prop- 
erty, were  several  checks  or  drafts  drawn  on  the  cashier  of  the 
State  Bank  at  Elizabeth  by  Aaron  Ogden,  and  by  his  authority 
for  him,  (he  then  being  president  of  the  said  bank)  for  the 
pa_yment  of  sundry  sums  of  money  therein  specified,  amount- 
ing in  the  whole  to  the  sum  of  ten  thousand  dollars,  which 
checks  or  drafts  had  been  received  as  aforesaid,  by  the  orders 
of  the  said  president;  and  the  said  Aaron  Ogden  was  then 
and  there  answerable  to  the  plaintiffs  for  the  same,  and  which 
checks  or  drafts  were  then  and  there  accepted  and  taken  by 
the  plaintiffs  as  part  of  and  for  so  much  of  the  said  moneys, 
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securities,  stock  and  other  property  of  the  said  president,  directors 
and  company,  which  had  come  to  the  hands  or  been  committed  to 
the  charge  of  the  said  E.  B.  D.,  as  cashier  as  aforesaid,  and  were  then 
and  thei-e  accounted  part  of  and  together  with  the  other  moneys, 
securities,  stock  and  other  property  of  the  said  president,  &c.  &c.  in 
the  hands  of  the  said  E.  B.  D.  as  cashier  as  aforesaid,  were  accou  ntcd 
in  full  of  till  the  moneys,  securities,  stock  and  other  property  of  the 
said  president,  &c.  &e. which  had  come  to  the  hands  or  been  commit- 
ted to  the  charge  of  the  said  E.  B.  D.,  as  cashier.  And  that  after- 
wards on  the  same  day,  an  account  was  had  and  stated  between  the 
plaintiffs  and  the  said  Aaron  Ogden,  of  and  concerning  the  said  sev- 
eral sums  of  money  due  and  owing  to  them  from  him  in  the  said 
checks  or  drafts  mentioned,  and  divers  other  sums  of  money 
then  owing  from  him  to  them,  and  the  said  Aaron  Ogden,  was 
then  and  there  found  in  arrear  and  indebted  to  the  plaintiffs  in 
the  sum  of  twenty  thousand  dolllars;  and  that  afterwards  the 
said  Aaron  Ogden,  made  and  sealed,  and  as  his  act  and  deed 
delivered  to  the  plaintiffs  his  certain  writing  obligatory  for  the 
payment  at  a  certain  time  then  to  come  of  the  said  several  sums 
of  money  in  the  said  checks  or  drafts  specified,  and  other 
moneys  owing  from  the  said  Aaron  Ogden  to  the  plaintiffs  as 
aforesaid,  which  writing  obligatory  was  accepted  and  received 
by  the  said  plaintiffs,  and  is  not  in  the  power  of  the  said  Wil- 
liam to  produce  the  same  here  in  court,  and  that  if  the  plaintiffs 
by  reason  of  the  premises  have  sustained  any  damages  the  said 
William  as  one  of  the  sureties  of  the  said  E.  B.  D.,  was  and  is 
wholly  exonerated  and  discharged  therefrom.  And  that  the  said 
E.  B.  D.,  in  all  other  respects  did  well  and  truly  observe,  fulfil 
and  keep  all  and  singular  the  matters  and  things  in  the  said 
condition  mentioned  according  to  the  true  intent  and  meaning 
thereof. 

17.  That  he  as  one  of  the  sureties  of  the  said  E.  B.  D.,  signed 
the  writing  obligatory  and  condition  thereof,  and  that  at  the 
time  of  making  the  said  writing  obligatory  and  condition,  and 
during  all  the  time  the  said  E.  B.  D.  was 'cashier  of  the  State 
Bank  at  Elizabeth,  the  rules  and  regulations  of  the  said  State 
Bank  authorized  and  required  the  plaintiffs  from  time  to  time 
to  appoint  a  committee  of  their  directors  to  examine  the  cash 
and  accounts  in  the  hands  of  the  said  E.  B.  D.,  as  cashier  afore- 
said ;  and  that  the  plaintiffs  did  from  time  to  time  appoint  such- 
committee  for  the  purposes  aforesaid,  which  committee  with 
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reasonable  diligence,  care  and  attention  might,  could  and  ought 
to  have  discovered  any  breach  or  breaches  of  the  said  condition 
by  the  said  E.  B.  D.,  as  cashier,  if  any  such  there  was  or  were: 
and  that  after  the  making  the  said  writing  obligatory  and  condi- 
tion thereof,  and  before  the  commencement  of  this  suit,  and  before 
the  said  E.  B.  D.  left  the  said  office  of  cashier,  and  after  notice 
.of  the  manner  in  which  the  said  cash  and  accounts  had  been 
.kept  by  the  said  E.  B.  D.,  to  wit;  on  the  first  day  of  May,  1818, 
,the  said  committee  did  make  their  report  in  writing  to  the 
plaintiffs,  of  and  concerning  the  said  cash  and  accounts,  thereby 
admitting  and  acknowledging  all  the  matters  and  things  in  the 
said  condition  of  the  said  writing  obligatory  specified,  relating 
to  the  said  cash  and  accounts,  were  well  and  truly  performed 
and  kept  by  the  said  E.  B.  D.,  to  the  time  of  making  such  report, 
which  report  the  plaintiffs  after  like  notice  as  aforesaid,  and 
.after  they  knew  all  the  improper  appropriations  of  the  said  E. 
.B.  D-,  accepted  and  approved  of.  And  that  in  all  other  respects 
.before  that  time,  the  said  E.  B.  D.  did  well  and  truly  observe, 
perform,  fulfil  and  keep  the  matters  and  things  in  the  said  con- 
.dition  mentioned  according  to  the  true  intent  and  meaning 
thereof,  and  by  reason  of  the  premises  the  said  defendant  was 
.and  is  exonerated  and  discharged  from  all  liability  to  the  plain- 
tiffs, for  or  by  reason  of  the  said  writing  obligatory. 

18.  That  after  the  making  of  the  said  writing  obligatory  and 
condition  thereof,  and  before  the  commencement  of  this  suit, 
that  E.  B.  D.  therein  mentioned,  had  in  his  hands  as  cashier  of 
the  said  bank,  certain  checks  or  drafts  received  by  him  in  the 
course  of  business  as  cashier  of  said  bank,  for  and  on  behalf  of 
the  plaintiffs  and  by  their  orders  or  by  the  orders  of  the  said- 
Aaron  Ogden,  drawn  on  the  cashier  of  said  bank  by  Aaron  Og- 
den  ot  by  his  authority  for  him,  for  sundry  sums  of  money  in 
the  said  checks  or  drafts  specified,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  twenty  thousand  dollars ; 
.and  that  at  the  time  the  said  checks  or  drafts  were  drawn  and 
received  as  aforesaid,  the  said  Aaron  Ogden  was  president  of 
the  said  bank;  and  which  said  checks  or  drafts  were  held  as 
.cash  by  the  said  E.  B.  D.,  and  that  the  plaintiffs  after  notice  of 
the  manner  in  which  the  said  checks  had  been  received  and 
were  held  as  aforesaid,  without  making  any  demand  for  pay- 
.ment  of  the  said  checks  or  drafts  from  the  said  E.  B.  D.,  and 
without  any  notice  to  him  that  he  was  liable  or  to  be  charged 
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or  held  chargeable  for  the  same,  ratified  and  confirmed  the  acts 
of  the  said  E.  B.  D.,  as  cashier  as  aforesaid,  in  receiving  and 
holding  the  said  checks  or  drafts  as  aforesaid,  and  by  reason  of 
the  premises,  the  said  defendant  then  and  there  became  and  was 
exonerated  and  discharged  of  and  from  all  liability  to  the  plain- 
tiffs occasioned  by  the  said  E.  B.  D.,  as  cashier  as  aforesaid,  re- 
ceiving and  holding  the  said  checks  or  drafts  as  aforesaid.  And 
further,  that  in  all  other  respects  the  said  E.  B.  D.,  hath  well  and 
truly  performed  and  kept  all  and  singular  the  matters  and  things 
in  the  said  conditioned  contained  according  to  the  true  intent 
and  meaning  thereof. 

19.  That  the  said  E.  B.  D.,  had  in  his  hands  as  cashier,  cer- 
tain checks  or  drafts,  and 'held  the  same  as  the  moneys  or  se- 
curities of  the  plaintiffs  made  or  drawn  on  the  cashier  of  the  said- 
bank  by  A.  0.,  and  held  as  aforesaid  by  his  orders,  he  then  being 
president  of  the  said  bank,  for  the  payment  of  certain  sums  of 
money  mentioned  in  each  of  the  said  checks  or  drafts,  amount- 
ing to  forty  thousand  dollars.  And  that  the  plaintiffs  after 
notice  of  the  manner  in  which  the  said  checks  or  drafts  were  held 
by  the  said  E.  B.  D.,  and  without  making  any  demand  on  the 
said  E.  B.  D.,  for  the  payment  of  the  said  checks  or  drafts  or 
moneys  therein  mentioned,  and  without  notice  to  him  that  he 
was  held  liable  or  answerable  therefor,  in  any  manner  whatever, 
afterwards  accepted  the  said  checks  or  drafts,  and  approved 
of  the  said  E.  B.  D.,  cashier  as  aforesaid,  holding  the  same  as 
aforesaid,  and  made  and  entered  into  an  agreement  with  the  said 
A.  O.,  as  their  debtor  for  securing  the  moneys  owing  to  them 
from  him  for  the  said  checks  or  drafts,  and  other  moneys  owing 
to  them  from  him  amounting  to  another  large  sum  of  money,  to 
wit,  the  sum  of  other  ten  thousand  dollars,  for  which  they  had 
no  satisfactory  security,  and  afterwards  accepted  and  received 
security  for  the  payment  of  the  said  moneys  from  the  said 
A.  O.,  who  conveyed,  transferred  or  hypothecated  certain  real 
and  personal  property  of  great  value,  to  wit;  of  the  value  of 
forty  thousand  dollars,  and  that  afterwards  in  pursuance  of 
another  agreement  made  between  the  plaintiffs  and  the  said  A. 
O.,  relating  to  the  moneys  owing  to  them  from  the  said  A.  O., 
and  which  included  the  said  checks  or  drafts  with  other  moneys 
owing  from  him  to  them,  and  also  relating  to  the  said  property 
before  that  time  conveyed,  transferred  or  hypothecated  by  the 
said  A.  0.,  to  secure  the  'said  moneys,  and  at  their  special 
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instance  and  request,  and  as  a  further  security  for  the  said 
moneys,  he  the  said  A.  O.,  to  wit :  on  the  fifth  day  of  December,  in 
the  year  of  our  Lord  eighteen  hundred  and  eighteen,  by  a  certain 
deed  of  conveyance,  bearing  date  the  day  and  year  last  afore- 
said, did  grant  and  convey  certain  real  estate,  situate  in  the  town- 
ship of  Elizabeth,  called  the  old  and  new-point  property  with  the 
appurtenances,  and  also  another  tract  of  land  called  Do  Harts 
point,  not  before  conveyed  in  any  manner,  to  J.  W.,  P.  K.,  and 
J.  B.,  directors  of  the  said  State  Bank,  authorized  and  empowered 
for  the  purpose  by  the  plaintiffs,  to  have  and  to  hold  to  the  said 
J.  W.,  P.  K.,  and  J.  B.,  upon  several  trusts  in  the  said  deed  men- 
tioned, and  among  others  to  secure  the  plaintiffs,  the  said  moneys 
owing  to  them  from  the  said  Aaron  Ogden,  upon  condition 
however  that  no  sale  or  conveyance  of  the  premises  therein 
mentioned,  should  be  m'ade  by  the  said  J.  W.,  P.  K.,  and  J.  B., 
unless  some  part  or  parcel  of  the  debt  or  debts  therein  before 
mentioned,  and  which  included  the  debts  due  to  the  plaintiffs 
from  the  said  A.  O.,  by  reason  of  the  said  checks  or  drafts,  should 
remain  unpaid  at  the  expiration  of  the  two  years  from  the  date 
of  the  said  deed,  and  that  until  such  sale  be  made,  the  said  Aaron 
Ogden  was  to  occupy  and  possess  the  premises  in  the  manner 
therein  mentioned  without  account,  as  will  appear  by  reference 
to  the  said  deed  of  conveyance  in  the  possession  of  the  plaintiffs 
or  their  said  agents  or  trustees,  and  therefore,  the  said  William 
cannot  produce  the  same  here  in  court.  And  that  the  said  E.  B. 
D.,  in  all  other  respects,  hath  always  since  the  making  of  the 
said  writing  obligatory,  well  and  truly  performed  the  condition 
thereof. 

20.  That  if  the  plaintiffs  have  sustained  any  damage  by  the 
non-performance  of  the  condition  of  the  said  writing  obligatory, 
by  the  said  E.  B.  D.,  by  reason  of  the  said  checks  or  drafts  of  the 
said  A.  O.,  it  was  occasioned  by  their  not  removing  the  said  E. 
B.  D.,  from  the  said  office  of  cashier,  when  such  damage  was  first 
discovered,  and  by  continuing  him  in  office  for  the  space  of 
three  months  thereafter,  thereby  admitting  and  allowing  that 
he  had  well  and  honestly  and  faithf'ully  performed  all  the  duties 
of  Kaid  office  of  cashier,  and  in  all  respects  performed  the  condition 
of  the  said  bond,  and  by  afterwards  permitting  and  allowing  the 
eaid  E.  B.  D.,  to  withdraw  from  the  said  bank  the  sum  of  one 
thousand  dollars,  and  by  allowing  him  to  apply  and  appropriate 
the  same  and  his  other  property  to  the  payment  and  satisfaction 
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•of  other  demands,  and  also  by  not  demanding  or  obtaining  from 
him  satisfaction  for  such  damage  while  he  was  solvent  and  able 
and  willing  to  pay  and  satisfy  the  same.  And  that  he  is  now 
insolvent  and  unable  to  pay  and  satisfy  the  same ;  and  also,  by 
taking  insufficient  security  from  the  said  A.  O.,  for  the  said 
checks,  when  more  security  might  have  been  obtained  ;  and  by 
delay  and  neglect  in  selling  the  property  taken  as  such  security 
and  by  selling  large  parts  thereof  for  cash ;  and  also,  by  neg- 
^ecting  to  give  a  proper  credit  for  the  same  ;  and  also  by  selling 
other  large  parts  upon  unusual  terms;  and  also,  by  not  selling 
the  said  property  sooner,  and  before  the  same  i'ell  in  value  and 
became  injured  by  neglect;  and  by  giving  the  said  A.  O.  further 
time  to  pay  the  said  checks  or  drafts ;  and  also,  by  not  taking 
possession  of  the  said  property;  and  also,  by  ntill  neglecting  to 
sell  parts  of  the  said  property. 

21.  That  the  plaintiffs  neglected  to  appoint  a  committee  to 
examine  the  cash  and  accounts  in  the  hands  of  the  said  E.  B.  D., 
as  cashier  as  aforesaid,  as  often  as  their  rules  required,  and  that 
the  committee  when  appointed,  examined  the  said  cash    and 

.accounts  carelessly  and  unskillfully,  and  also  were  grossly  neg- 
ligent in  performing  their  duty ;  and  also,  that  the  said  committee 
did  from  time  to  time  make  their  reports  to  the  plaintiffs,  that 
the  said  E.  B.  D.,  as  cashier,  had  performed  all  the  duties  of  his 
said  office,  which  reports  were  accepted  and  approved  of  by  the 
plaintiffs. 

22.  That  the  plaintiffs  gave  notice  to  the  defendant  of  their 
iigreements  and  settlements  with  the  said  A.  O.,  respecting  his 
said  checks  or  drafts,  and  of  the  securities  received  by  them 
.and  from  him,  also  herein  before  mentioned,  and  that  the  plain- 
tiffs did  not  give  due  notice  to  the  said  defendant  of  any  damage, 
if  any  has  been  sustained  by  them,  by  the  said  E.  B.  D.,  cashier 
.as  aforesaid. 

23.  And  the  said  defendant  will    further  give  in   evidence, 
under  the  general  issue  above  pleaded,  the  several  special  matters 
herein  before  mentioned,  as  he  shall  be  able  and  think  necessary 
to  prove  on  the  trial  of  this  cause,  in  such  other  order  and  con- 
nection as  he  shall  be  advised  by  his  counsel ;  and  also,  that  he 
is  not,  if  at  all  answerable  to  the  plaintiffs,  otherwise  answerable 
than  as  a  surety  for  the  said  E.  B.  D.;  which  said  several  special 
matters  the  said  defendant  intends  to  give  in  evidence  under  the 
general  issue,  pleaded  in  this  cause  on  the  trial  thereof,  or  such 
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of  them  as  be  shall  be  able  and  advised  to  prove  in  bar  of  the 
plaintiffs,  said  action  in  pursuance  of  the  statute  in  such  case 
made  and  provided. 

At  the  term  of  May,  1824,  the  counsel  for  the  plaintiffs  moved 
the  court  to  strike  out  the  whole  of  the  notices  attached  to  the 
defendant's  pleas. 

Wood  for  the  plaintiffs  in  support  of  the  motion. — The  defend- 
ant may  either  plead  specially  or  he  may  under  the  statute  "  to 
facilitate  pleadings"  Rev.  Laws  403,  plead  the  general  issue  and 
give  notice  of  any  special  matter  intended  to  be  given  in  evi- 
dence; but  he  cannot  adopt  both  of  these  methods.  The  defendant 
in  this  case  has  set  forth  in  his  pleas  every  matter  upon  which, 
he  thinks  he  can  rely,  and  those  things  which  cannot  fairly  be 
pleaded  he  has  put  into  the  form  of  notices,  ad  captandum. 

But  the  whole  of  the  subject  matter  of  these  notices  is  inad- 
missible 

The  first  notice  is,  that  E.  B.  D.,  is  not  cashier.  This  is  objec- 
tionable, because  when  the  defendant  pleads  special  matter,  he- 
cannot  give  in  evidence  anything  which  amounts  to  the  general, 
issue:  a  special  plea  admits  the  cause  of  action  and  avoids- it  by 
special  matter;  besides  the  defendant  after  setting  out  the  bond 
,in  his  plea,  reciting  that  E.  B.  D.,  was  "  cashier  of  the  State  Bank 
at  Elizabeth,"  is  now  estopped  from  denying  it.  4  Com.  Dig.  Tit* 
Estoppel  77.  A.  2.  Stephens  on  Plead.  412. 

2.  Notice — "That  the  cashier  did  not  take  the  oath  required 
by  the  statute."     This  notice  contains  no  substantial  matter  of 
defence  to  the  action,  and  although  a  notice  need  not  contain  all 
the  formal  matters  of  plea,  it  ought  contain  every  matter  of 
substance  which  would  be  required  in  a  plea.     If  the  statute  in- 
this  case  required  the  cashier  to  take  an  oath  faithfully  to  dis- 
charge his  trust,  it  was  a  duty  which  he  was  bound  to  perform,, 
but  it  was  no  part  of  his  appointment;  and  if  ho  has  failed  in 
the  performance  of  one  part  of  his  duty,  it  is  no  reason  why  ho 
should  be  excused  for  the  violation  of  another  part.     Again  if 
E.  B.  D.  was  not  sworn,  he  was  not  cashier.     But  the  defendant 
ha*  admitted  him  to  bo  cashier  by  his  plea,  and,  therefore,  can- 
not now  be  permitted  to  gainsay  that  fact. 

3.  The  third  notice  is,  "  that  the  bond  was  not  required  by 
tin-  plaintiffs,  pursuant  to  the  statute."  This  is  not  true  in  point 
of  fact,  for  that  the  bond   was  required  is  manifest  from  the- 
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plaintiff's  having  the  bond  in  their  possession,  and  bringing 
this  action  upon  it.  But  the  bond  may  be  good  although  not 
required,  and  if  so,  the  fact  that  it  was  not  required  forms  m> 
defence;  a  voluntary  bond  would  be  good,  if  it  were  competent 
for  the  cashier  to  give,  and  for  the  bank  to  receive  it.  It  con- 
stitutes no  defence  to  say  that  the  bank  did  not  require  it.  If 
it  is  said  that  the  bond  does  not  conform  to  the  statute,  the- 
difference  should  have  been  pointed  out  in  the  notice,  and  with- 
out it  the  notice  is  insufficient. 

4th  Notice — "  That  the  bond  was  not  delivered."  If  it  was- 
not  delivered  it  is  no  bond,  and  it  may  be  taken  advantage 
of  under  the  general  issue  without  any  notice.  Nothing  can* 
be  the  subject  of  a  notice  except  what  might  or  ought  to  be 
specially  pleaded,  and  nothing  can  be  specially  pleaded  which 
amounts  to  the  general  issue.  Stephens  on  Plead.  412.  Rev. 
Laws  404. 

5th  Notice — "  That  the  bond  was  delivered  to  E.  B.  D.  as  ai> 
escrow."  But  the  delivery  of  a  bond  as  an  escrow  must  be  to  a. 
stranger,  and  not  to  the  obligee  or  one  of  the  co-obligors.  This 
bond  being  given  to  E.  B.  D.,  one  of  the  co-obligors  could  not 
have  been  delivered  as  an  escrow.  1  Esp.  Dig.  part  2d,  58.  Shep.. 
Touch.  58.  Cro.  Eliz.  520.  Com.  Dig.  65,  a. 

6th  Notice — "  That  the  bond  was  never  approved  of  by -the  plain- 
tiffs while  E.  B.  D.  was  cashier."   This  notice  proceeds  upon  the 
idea  that  it  should  appear  by  the  records  of  the  corporation, 
that  this  bond  was  received,  accepted  and  approved.     If  this  i^ 
necessary,  then  it  must  be  shewn  by  the  plaintiffs  on  the  trial, 
and  surely  a  defendant  can  never  plead  specially  matter  which 
it  is  incumbent  on  a  plaintiff  to  prove  in  order  to  make  out  his- 
case.     But  the  very  fact  of  the  plaintiffs  suing  upon  the  bond  in- 
sufficient to  show  that  they  approved  of  it.   A  parol  acceptance 
of  a  bond  by  a  corporation  is  good;  the  ancient  doctrine  that  a- 
corporation  could  only  act  by  a  common  seal  has  been  exploded, 
and  now,  they  may  act  without  seal,  and  may  even  be  bound  by 
an  implied  contract.     7  Cranch.  306. 

7th  Notice — "That  the  plaintiffs  were  the  occasion  of  the 
injury."  This  notice  is  entirely  too  vague  and  uncertain.  It  does- 
not  show  how  the  plaintiffs  were  the  occasion  of  the  injury ;  it 
sets  up  no  fact  nor  any  legal  matter. 

8th  Notice,  is  nearly  the  same  as  the  preceding,  and  is  liable^ 
to  the  same  objections. 

VOL.  III.  B 
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9th  Notice — "That  the  injury  was  through  the  mistake  of  the 
cashier  and  not  from  want  of  fidelity." 

1.  This  notice  is  liable  to  the  same  objections  as  the  two  pre- 
ceding. 2.  It  is  perfectly  immaterial  how  he  has  violated  the 
bond,  whether  from  nonfeasance  or  misfeasance,  the  defendant 
is  equally  liable.  3.  The  provisions  of  the  bond  shew  that  the 
parties  contemplated  a  nonfeasance  as  well  as  a  misfeasance,  (see 
the  condition  of  bond). 

10th  Notice — "That  .the  plaintiffs  have  not  been  damnified." 
This  is  too  vague  and  uncertain. 

llth  Notice — "That  the  cashier  resigned  his  office  and  deliv- 
ered to  the  committee  the  documents,  &c.  &c.  in  full  satisfaction 
of  the  damages  they  had  sustained."  This  is  the  same  in  sub- 
stance as  the  matter  set  up  in  the  fourth  special  plea.  The  plea 
.•states  the  documents  to  have  been  delivered  to  the  plaintiffs 
themselves,  and  the  notice  states  the  delivery  to  the  committee 

•  of  the  plaintiffs;  and  having  been  pleaded,  it  cannot  be  again 
set  up  in  a  notice.     This  was  decided  in  the  case  of  Chew  and 
Egbert. 

But  the  defence  is  bad,  even  if  it  had  not  been  contained  in  the 
special  plea.  The  performance  of  part  of  a  person's  duty,  cannot 
be  pleaded  as  a  satisfaction  or  in  discharge  of  an  action  for  not  doing 

•  other  duties  or  the  whole  of  the  duties  of  the  person  pleading  it. 
1  Esp.  Di.  67,  Part.  2d.    5  Coke.  Re.  119.     PinneVs  case. 

12tb  Notice — "That  the  cashier  left  the  office  and  delivered  to 
vthe  committee  all  documents,"  &c.  &c. 

Thin  notice  is  liable  of  the  same  objections  as  the  preceding. 

13th  and  14th  Notices,  the  same  in  substance  as  the  llth  and 
"•12th,  and  there  open  to  the  same  objections. 

15th  Notice  is  bad,  because  it  is  entirely  hypothetical. 

jBut  the  circumstance  of  A.  O.  being  president,  and  authoriz- 
ing the  cashier  to  take  the  money  out  of  the  bank,  or  pay  it  upon 
the  checks  or  drafts  of  the  president,  will  not  excuse  the  cashier. 
Tbe  bank  is  not  bound  by  the  acts  of  the  president:  the  act  of 
the  Majority  of  the  directors  can  alone  bind  the  bank. 

Again,  A.  O.,  the  president,  was  liable  to  the  bank  for  the 
mot>ey  obtained  upon,  the  checks  or  drafts,  the  bank  was  there- 
fore authorized  to  enter  into  an  agreement  with  him  to  take  a 
collateral  security.  His  liability  was  separate  and  distinct  from 
that  of  the  caehder,  and  nothing  short  of  an  actual  satisfaction 
of  the  demand,  by  one,  will  discharge  the  other.  There  was  no 
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relation  of  surety  and  principal  between  the  casher  and  the 
president,  A.  O.     3  Wheat  Re.  520. 

16.  This  notice  is  in  substance  pretty  much  the  same  as  the 
preceding.     If  the  plaintiffs  did  accept  a  bond  from  the  said  A. 
O.,  for  the  amount  of  the  checks  or  drafts  they  did  not  thereby 
discharge  the  bond  which   the  cashier  had  given.     Although 
it  might  be  true  that  A.  O.  could  not  afterwards  be  sued  in 
assumpsit  on  the  checks,  yet  the  distinct  liability  of  the  cashier 
was  not  diminished.     1st  Esp.  Di  Part  2d  page  67. 

17.  The  amount  of  this  notice  is,  that  there  was  a  committee 
appointed  to  examine  the  accounts  of   bank,  and   that  they 
reported  that  they  were  all  right.     And  the  argument  intended' 
to  be  drawn  from  this,  is,  that  because  the  cashier  was  so  adroit, 
and  concealed  the  matter  so  nicely,  that  the  committee  reported 
in  his  favor,  that  therefore  he  is  to  be  discharged. 

18.  That  E.  B.  JD.  had  the  checks  of  A.  O.  in  his  hands,  and 
the  plaintiffs  by  receiving  them  from  him  ratified  his  acts.     But 
how  did  E.  B.  D.  receive  these  checks?    He  received  them  as 
cashier;  wrongfully  it  is  true,  but  the  bank  was  entitled  to  them, 
and  their  receiving  them  of  him  could  not  discharge  him.     The 
checks  did  not  belong  to  E.  B.  D.,  and  delivering  them  up  was 
no  more  than  an  act  of  duty. 

19.  The  same  answer  may  be  given  to  this  notice  as  to  the 
preceding ;  and  besides,  any  delay  which  the  bank  extended  to 
A.  O.  could  not  affect  the  liability  of  the  cashier,  because  the 
relation  of  principal  and   surety  did  not  exist   between  them. 
3d.  Wheat.  He.  520. 

20th  Notice.  (Head  the  notice.) — 1st.  This  is  bad  because  the 
bank  were  not  bound  to  remove  the  cashier,  and  if  they  did  not 
it  is  not  in  their  power  to  set  up  such  a  defence.  2d.  As  to  the 
cashier's  drawing  money  out  of  the  bank,  which  he  had  depos- 
ited there,  this  does  not  discharge  him  or  his  surety.  3d.  As 
to  the  not  prosecuting'  the  cashier,  I  admit  that  if  any  benefit  is 
to  be  derived  from  it  the  defendant  is  entitled  to  it.  But  a  mere 
delay  in  not  prosecuting  a  principal  will  not  discharge  a  surety; 
unless  there  is  a  delay  by  contract,  or  a  fraudulent  concealment 
ttfe  surety  is  not  discharged.  10th  East.  34,  ib.  369.  2d  John. 
Ch.  559,  King  v.  Baldwin;  also  Shotwell  v.  Manning,  2d 
South.  584. 

21st  Notice  is,  1st  "That  the  bank  neglected  to  appoint  com- 
mittees to  examine  the  accounts  of  the  cashier  as  often  as  they 
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might,  and  2d.  That  the  committees  reported  favorably."  But 
there  is  no  charge  of  fraud  in  the  committee,  and  unless  there  is 
fraud  the  surety  is  not  discharged. 

22d  Notice  is,  "That  the  plaintiffs  gave  notice  of  the  settle- 
ment with  A.  O.,  but  did  not  at  the  same  time  give  notice  to  the 
defendant  of  their  having  sustained  any  damage."  But  how 
can  the  not  giving  the  defendant  notice  of  the  damage  sustained 
affect  him  ?  The  bringing  the  suit  is  a  sufficient  notice  and  all 
that  the  law  requires. 

23.  This  notice  is  superfluous,  because  we  do  not  pretend  that 
the  defendant  is  answerable  otherwise  than  as  surety. 

Frdinghuysen  Atty.  Gen.  and  Van  Arsdale,  contra.  The  counsel 
for  the  defendant  feeling  as  well  the  solicitude  of  friendship  as 
the  obligation  of  professional  duty,  have  spread  upon  the  record 
every  thing  which  they  supposed  might  conduce  to  his  defence. 
These  notices,  present  many  very  important  questions.  As  pre- 
liminary to  the  discussion  of  each  notice  separately,  it  may  be 
proper  to  observe,  that  many  of  the  doctrines  relative  to  the 
matters  contained  in  these  notices  have  been  adopted  from  the 
courts  of  equity  and  courts  of  law  have  been  liberal  in  allowing 
and  construing  them.  The  statute  to  facilitate  pleading  does  not 
say  that  you  cannot  plead  specially  and  give  notice  also ;  it  only 
introduces  a  new  and  cumulative  remedy.  As  to  the  form  of  these 
notices,  they  need  not  be  as  precise  and  particular  as  a  special 
plea ;  it  is  sufficient  if  they  contain  such  a  statement  of  the 
special  matter  to  be  given  in  evidence  at  the  trial,  as  may  pre- 
vent the  plaintiff  from  being  taken  by  surprise.  Chamberlain  v. 
Gorham,  20  John.  746.  And  in  a  complicated  case  the  court  will 
not  interfere  with  them.  1  John.  Cas.  152,  Thayer  v.  Rogers. 
They  contended  that  the  notices  were  all  good,  and  as  to  the 

1st  Notice — The}-  denied  that  they  were  estopped  from  saying 
that  E.  B.  D.  wa's  not  cashier.  Cited  Yelv.  25. 

2d  Notice — That  the  bond  was  given  for  the  performance  of 
the  duty  of  an  officer  properly  inducted  into  office,  and  if  the 
officer  never  was  properly  inducted  the  bond  is  void.  2  John, 
Ch.  562.  This  oath  is  considered  as  a  great  moral  security,  and 
the  surety  had  a  right  to  suppose  it  would  have  been  required. 
See  act  of  incorporation,  sec.  15  and  31. 

3d  Notice — Under  this  notice  we  propose  to  give  evidence 
that  this  bond  was  never  required  b.y  the  board  of  directors,  nor 
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asked  for.  If  the  bond  is  to  be  taken  under  the  act  creating  the 
bank,  (See  31st  sec.  of  the  stat.)  it  must  be  taken  in  pursuance 
of  the  act  or  else  it  is  void.  1  Penn.  120. 

4th  Notice — It  is  said  that  we  may  give  this  in  evidence 
under  the  general  issue ;  if  the  court  is  of  that  opinion  we  have 
no  objection  to  its  being  struck  out.  It  was  put  in  ex  dbundanti 
cautela.  If  it  could  not  have  been  given  in  evidence  under  the 
general  issue,  and  we  had  omitted  to  give  notice,  it  would  have 
been  a  fatal  neglect  on  our  part. 

5th  Notice— The  objection  to  this  notice  is,  that  the  bond 
could  not  have  been  delivered  as  an  escrow,  but  the  authority 
cited  from'  Shepard's  Touch,  does  not  meet  this  case.  Here  it 
was  not  delivered  to  the  obligee  as  an  escrow,  but  to  E.  B.  D., 
to  be  kept  until  approved  and  accepted  by  the  plaintiffs. 

6th  Notice-^This  bond  ought  to  have  been  accepted  and  ap- 
proved, and  some  entry  of  such  acceptance  entered  on  the  record 
or  minutes  of  the  corporation.  The  execution  of  a  bond  to  a 
-corporation,  stands  upon  different  grounds  from  the  execution 
of  a  bond  to  an  individual.  As  to  individuals,  proof  of  the  hand- 
writing and  sealing  is  sufficient  evidence  to  go  to  the  jury  as 
proof  of  delivery.  But  as  to  corporations  this  is  not  sufficient, 
it  must  be  approved  and  the  approval  entered  upon  the  record 
or  minutes  of  the  corporation.  2  Sac.  abr.  13,  let.  E.  Opinion 
of  Marshall  in  the  case  of  the  Bank  of  the  U.  S.  v.  Davidge,  cited 
from  "Times"  newspaper  of  June  10th,  1823. 

7th  and  8th  Notices — The  objection  to  these  notices  is,  that 
they  are  too  general.  But  we  find  similar  pleas  in  1  Hen.  Blac. 
253,  and  2  Wils.  126.  In  10  John.  271  there  is  also  a  plea  of 
non  damnificatus  and  it  was  held  good. 

9th  Notice — "We  insist  that  this  bond  was  given  merely  for 
general  good  conduct,  and  that  a  mistake  committed  by  the 
cashier  will  not  forfeit  the  bond.  10  John.  271,  the  Union  Bank 
«v.  Clossey. 

10th  Notice — The  same  nearly  as  the  preceding. 

llth  Notice — The  objection  to  this  notice  is,  that  it  only 
shews  the  performance  of  part  of  the  cashier's  duty,  and  that 
performance  of  a  part  of  a  person's  duty,  or  payment  of  a  part  of 
A  debt  cannot  be  pleaded  as  satisfaction  for  the  whole  even  if  so 
received  :  But  it  may  be  pleaded  by  way  of  satisfaction,  and  the 
way  of  pleading  .an  accord  now,  is  to  plead  it  by  way  of  satis- 
faction and  not  by  way  of  .accord.  In  Peytoe's  case,  1  Coke  80, 
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this  is  stated  to  be  the  best  way.  See  16th  John.  86.  2d  John. 
He.  345.  5th  ib.  386.  20th  ib.  76.  llth  East  390. 

12th  Notice — This  stands  upon  the  same  footing  as  the  pre- 
ceding, and  is  supported  by  the  same  argument. 

13th  Notice — This  is  in  substance  the  same  as  the  llth  and 
12th,  and  may  be  supported  upon  the  same  grounds.  The  con- 
dition of  the  bond  is  that  the  cashier  must  deliver  the  papers 
and  documents  to  his  successor.  But  in  this  notice  it  is  stated 
that  he  delivered  them  to  the  plaintiffs ;  now  this  delivery  is 
good,  and  is  a  saving  of  the  condition  of  the  bond  and  may  be 
pleaded  as  an  accord  and  satisfaction. 

14th  Notice — This  rests  upon  the  same  reasoning  as  the  pre- 
ceding. 

15th  Notice — It  is  objected  to  this  notice  that  it  is  hypotheti- 
cal ;  but  if  it  turns  out  not  to  be  the  fact  it  can  do  the  plaintiffs 
no  injury.  The  court  will  recollect  that  we  first  attempted  to 
compel  the  plaintiffs  to  assign  breaches  in  their  declaration,  (2d 
Halst.  Re.  32)  then  we  applied  for  a  bill  of  particulars  which 
was  refused,  and  we  are  now  compelled  to  resort  to  this  method 
of  notice.  We  contend  that  when  the  committee  of  the  bank 
discovered  the  situation  in  which  the  affairs  of  the  bank  stood, 
that  they  should  have  looked  immediately  either  to  A.  O.,  or  to 
the  cashier;  that  having  entered  into  arrangements  with  A.  0., 
they  made  their  election  to  proceed  against  him  and  cannot  now 
resort  to  the  surety  of  the  cashier  or  the  cashier  himself.  4  John. 
Re.  473.  3  John.  Ch.  23.  Willis  407.  Co.  Lit.  212-13.  1  Cruise 
Di.  282,  Sec.  32.  Besides  the  agreement  with  A.  O.,  to  give  him 
time  for  two  years,  releases  the  defendant.  2  Vez.  Jr.  542.  2 
Er.  Ch.  579.  3  Atk.  91. 

16th  Notice  is  the  same  in  substance  as  the  preceding,  and 
may  be  supported  on  the  same  grounds.  We  insist  that  the 
acceptance  of  the  bond  from  A.  O.,  for  the  amount  of  the 
drafts,  discharged  the  cashier  and  his  sureties  from  all  liability 
on  their  bond.  2  John.  Cases  195.  Yelv.  39-40.  1  Say.  Re, 
112.  6  Cranch.  264.  3  East  254.  Jac.  Law  Die.  Tit.  Extinguish- 
ment. 

17th  Notice — This  may  bo  supported  by  the  same  arguments 
on  which  the  second  notice  is  maintained,  viz.  that  if  the  plain- 
tiffs neglect  to  perform  what  they  are  bound  to  do,  the  sureties 
may  avail  themselves  of  it. 

18th   Notice — This  they  contend  was  good,  because  checks 
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were  in  a  certain  sense  considered  as  cash.  3  John.  Ca.  9.  And 
whenever  the  directors  by  receiving  them  adopt  them  as  such, 
they  can  never  call  upon  the  cashier  and  make  him  liable  for 
them.  They  might  have  refused  to  take  them  of  the  cashier  as 
money  and  called  upon  him  to  pay  them.  But  when  they 
received  them  of  the  cashier  as  cash,  they  ratify  his  act.  1 
Cain.  Re.  536. 

The  mere  fact  of  paying  a  check  without  funds  is  not  per  se  a 
breach  of  the  condition  of  the  cashier's  bond  ;  but  if  the  direc- 
tors refuse  to  receive  the  check  they  may  make  it  such.  When 
a  principal  with  a  knowledge  of  the  acts  of  the  agent  adopts  his 
act  he  shall  not  afterwards  consider  him  as  guilty  of  a  breach  of 
duty.  12  John.  300.  8  Wheat.  363.  Here  the  directors  received 
these  checks  from  the  cashier  as  evidences  of  debt  accounted 
with  him  for  them.  They  did  not  at  that  time  look  to  the 
cashier  or  his  sureties  for  the  payment  of  them ;  but  they 
looked  to  A.  O.,  and  demanded  the  amount  of  him.  It  is- 
precisely  like  the  case  of  a  note — Suppose  the  cashier  had  let 
an  individual  have  money  out  of  the  bank  upon  his  promissory 
note  without  the  consent  of  the  directors;  this  he  had  no 
right  to  do — but  suppose  that  afterwards  the  directors  accept 
this  note  and  approve  of  it;  can  they  afterwards,  if  the  drawer 
of  the  note  should  fail,  resort  to  the  cashier  for  a  breach  of 
duty? — Certainly  not. 

19th  Notice — As  to  this,  it  was  said  that  the  cashier  and  A.  O., 
were  not  to  be  considered  in  the  light  of  principal  and  surety  ; 
but  the  distinction  taken  by  the  plaintiff's  counsel  was  more 
subtle  than  solid  ;  if  the  cashier  is  liable,  A.  O.  is  also,  it  is  all 
one  transaction.  The  case  cited  by  the  plaintiffs'  counsel  from 
10  East.  34.  The  Trent  Navigation  Company  v.  Ifarley,  is  a 
solitary  one,  and  one  which  carries  the  indulgence  to  the  prin- 
cipal farther  than  it  was  ever  carried  before,  and  farther  than 
the  law  will  warrant.  An  extension  of  time  to  the  principal 
without  the  consent  of  the  surety  will  discharge  the  surety.  13- 
John.  Re:  174.  Pain  v.  Packard.  10  John.  597.  Rathbone  v. 
Warren.  17  ib.  King  v.  Baldwin.  2  B.  and  Pul.  62  English  v. 
Darley.  7  John.  332.  The  People  v.  Janson. 

20th  Notice — In  support  of  this  notice  the  counsel  cited  the 
case  of  Kirk  v.  Hodgson  and  others.  3  John.  Ch.  Re.  400. 

21st  Notice — It  was  the  duty  of  the  plaintiffs  to  appoint  a 
committee  to  examine  the  accounts  of  the  bank,  and  the  surety 
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had  a  right  to  expect  and  rely  that  this  would  be  done,  and  that 
the  committee  would  make  a  strict  examination  of  the  accounts. 
2  John.  Oh.  562.  Suppose  we  produce  the  report  of  this  com- 
mittee stating  that  the  cash  account  and  debt  account  of  the 
cashier  agree,  would  they  afterwards  come  upon  him? 

Ewing  replied.    • 

Cur.  ad.  vult. 

The  opinion  of  the  court  was  delivered  by  FORD,  Justice. 

FORD  J.  To  an  action  of  debt  on  bond  the  defendant  craves 
oyer  of  the  condition,  and  then  pleads  the  general  issue  together 
with  four  special  pleas  in  bar;  and  gives  notice  of  twenty-three 
other  matters,  which  are  not  specially  pleaded,  that  he  intends  to 
offer  in  evidence  under  the  general  issue.  It  has  been  decided 
that  the  same  matter  cannot  be  presented  in  the  double  form  of 
a  special  plea,  and  also  of  notice ;  but  in  this  case  the  matters 
appear  to  be  so  different,  that  no  two  of  them  are  alike,  and 
there  is  an  option  in  respect  to  each  matter,  to  plead  it  at  the 
common  law,  or  give  notice  of  it  under  the  general  issue  ;  either 
way  being  lawful  cannot  be  prohibited  by  the  court. 

The  plaintiffs'  next  motion  is  to  strike  out  all  the  notices 
because  of  an  insufficiency  alleged  to  be  apparent  in  each  one; 
which  renders  a  detailed  consideration  of  them  unavoidable. 

1.  The  defendant  is  certainly  estopped   from  denying   that 
Dayton  was  cashier,  after  having  recited  in  the  bond  under 
hand  and  seal  that  he  was  "cashier  of  the  State  Bank  at  Eliza- 
beth."     There  is  no  way  to  destroy  this   admission  but   by 
denying  the  deed  itself;  he  cannot  admit  the  deed  and  at  the 
same  time  traverse  the  truth  of  its  contents. 

2.  A  party  may  be  bound  to  the  performance  of  duties  by  the 
double  securities  of  an  oath  and  a  bond  ;  but  can  it  be  pretended 
that  the  bond  is  void  because  the  party  might  have  sworn  to  per- 
form it  and  did  not?     Can  his  not  being  sworn  justify  him  in 
breaking  the  bond  ;     If  it  was  a  duty  incumbent  upon  him,  to  be 
Hworn  before  ho  entered  on  the  duties  of  his  office,  it  was  a  breach 
of  the  condition  not  to  be  sworn  ;  for  the  condition  was  to  perform 
all  the  duties  of  cashier ;  now  to  break  the  condition  of  a  bond  is 
what  gives  an  action  on  it,  but  was  never  holden  to  bar  one. 

3d  and  4th  Notices — "  That  the  bond  was  never  delivered," 
amounts  to  the  general  issue,  and  could  not  be  specially  pleaded. 
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If,  without  the  previous  formality  of  a  requirement  to  give  the 
bond,  it  was  given  according  to  the  statute,  the  requirement 
must  be  so  implied  in  the  giving  as  to  be  no  more  traversable 
than  an  arrest  after  giving  a  bail  bond. 

5.  A  party  to  an  instrument  can  never  hold  it  as  an  escrow  ; 
.and  therefore  a  plea  that  the  bond  was  delivered  to  one  of  the 
co-obligors  to  hold  as  an  escrow  is  ill.  But  if  it  was  never  deliv- 
ered to  the  plaintiffs,  that  may  be  shewn  under  the  general 
issue. 

•6.  There  is  a  difference  between  the  delivery  of  an  instrument 
and  the  tender  of  one ;  in  case  of  tender  there  may  be  no  accept- 
.ance ;  but  delivery  necessarily  implies  the  notion  of  acceptance. 
The  case  cited  from  the  newspaper  must  have  been  governed 
by  the  provisions  of  some  statute. 

7  and  8.  Set  out  no  special  matters. 

9.  That  if  the  cashier  erred,  he  did  so  by  mistake  and  not 
for  want  of  fidelity.     In  support  of  this  defence  a  case  is  cited 
from  10  John.  271,  where  the  condition  of  the  bond  was  for 
fidelity  only ;  but  it  cannot  be  applicable  to  a  bond  like  the  pres- 
ent which  is  for  the  performance  of  many  specific  acts  at  his 
peril,  and  duties  appertaining  to  the  office  of  cashier. 

10.  Non  damnificatus  cannot  be  specially  pleaded  to  a  condition 
that  is  multifarious,  because  the  issue  would   be  unintelligible 
.alike  to  the  parties,  the  court  and  the  jury.     I  am  of  opinion, 
therefore,  that  the  first  ten  notices  are  insufficient  and  ought  to 
be  stricken  out. 

The  llth  Notice  is,  that  the  cashier  resigned  his  office  to  the 
plaintiffs,  and  delivered  to  an  authorized  committee  of  directors, 
all  the  property  in  his  hands  as  cashier  belonging  to  the  plain- 
tiffs, in  satisfaction  of  all  damages  by  reason  of  any  thing  in 
the  condition  of  the  bond,  and  that  the  plaintiffs  accepted  there- 
•  of  in  satisfaction.  An  objection  to  this  notice,  that  the  matter 
in  it  is  pleaded  in  the  fourth  special  plea  does  not  appear  to  be 
founded  in  fact;  in  the  plea,  the  delivery  is  to  the  company, 
:and  in  the  notice,  it  is  to  an  authorized  committee;  so  that  in- 
stead of  being  identical,  they  are  diverse  enough  for  two  special 
pleas.  The  other  objection  is,  that  performance  of  some  of  the 
things  he  was  bound  to  do,  cannot  be  pleaded  in  satisfaction 
•of  the  whole;  as  in  PinneVs  case,  5  Co.  117,  where  payment 
and  acceptance  of  £5.  was  holden  to  be  no  good  satisfaction  for 
£8 :  the  reason  assigned,  being,  that  five  can  by  no  possibility 
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be  satisfaction  for  eight;  yet  in  2  Term  Rep.  24,  Ashurst  and 
Buller,  Justices,  say,  that  an  agreement  to  take  part  is  nudum 
pactum  unless  afterwards  accepted;  clearly  implying  that  if 
it  be  no  longer  executory  but  executed,  acceptance  of  part 
in  satisfaction  of  the  whole  is  a  good  accord.  But  be  this  as  it 
may,  the  case  before  us  is  different;  the  cashier  pleads  that 
what  he  did  was  not  a  part  of  what  he  was  bound  by  the  bond 
to  do,  but  they  were  other  things;  he  resigned  his  office  in 
satisfaction,  and  that  he  was  not  bound  to  do ;  he  made  delivery 
to  a  committee,  when  the  bond  bound  him  to  deliver  only  to 
his  successor.  Now,  though  according  to  Pinnel's  case,  a  less 
sum  (of  money)  could  not  be  in  satisfaction  of  a  greater; 
yet  it  was  determined  in  that  case,  that  any  other  thing,  such 
as  a  horse,  or  a  hawk,  delivered  and  accepted  in  satisfaction, 
would  be  good.  Injured  parties,  have  a  right  to  accept  any  thing, 
that  they  please  to  take  in  satisfaction  ;  they  might  accept  of 
resignation  alone  if  they  pleased ;  the  law  would  not  prevent 
them ;  and  the  question  of  their  having  done  so  or  not,  must  be 
left  to  the  jury.  I  do  not  think  it  necessary  to  go  into  the  next 
three  notices,  because  they  depend  on  the  same  principle  as  the 
present,  and  therefore  the  llth,  12th,  13th  and  14th  notices, 
ought  to  stand  for  trial. 

The  15th  Notice,  supposes  that  the  cashier  applied  the  money 
of  the  bank,  to  pay  checks  that  were  drawn  on  him  by  Aaron 
Ogden,  for  doing  which,  he  had  no  other  authority  than  that 
of  the  president;  and  as  that  was  not  plenary  authority  for 
making  it  an  act  of  the  bank,  he  did  not  enter  it  on  their  books, 
but  held  it  out  of  them  as  a  transaction  for  which  he  himself 
was  answerable  to  the  bank,  and  Aaron  Ogden  answerable  only 
to  him,  unless  the  bank,  by  some  further  order  of  theii:  own 
should  see  fit  to  take  A.  Ogden,  (the  drawer  of  the  checks)  for 
the  money,  as  they  had  a  right  to  do  by  accepting  the  checks 
and  charging  the  money  to  him  on  the  books  of  the  bank.  That 
the  bank  might  fairly  exercise  their  election,  the  cashier  laid 
the  whole  matter  before  them ;  and  it  resulted  in  their  agree- 
ment to  make  A.  Ogden,  answerable  to  the  bank ;  accordingly 
they  accepted  those  checks  from  the  hands  of  the  cashier,  and 
not  only  legalized  bis  original  appropriation  of  the  money  by 
directing  it  to  be  charged  on  their  books  to  A.  Ogden  but  actually 
bound  A.  Ogden,  to  themselves  for  the  whole  sum,  by  taking 
from  him  a  bond  and  mortgage  for  the  amount.  Nowrwhen  A. 
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Ogden,  under  this  agreement,  became  liable  for  the  money  to 
the  bank,  his  prior  liability  to  the  cashier  necessarily  terminated, 
otherwise  his  remaining  liable  to  both  parties  would  have 
amounted  to  a  double  charge  for  the  same  debt;  and  beside, 
the  cashier  could  not  have  maintained  an  action  to  recover  this 
money  in  his  own  name,  after  a  bond  and  mortgage  had  been 
given  for  it  to  the  bank,  with  the  assent  of  all  parties.  In  con- 
sequence of  this  settlement,  the  cashier  (with  the  knowledge  of 
the  bank)  proceeded  to  give  up  moneys  that  were  in  his  hands 
belonging  to  A.  Ogden,  out  of  which  he  might  have  redressed 
himself  as  cashier  for  those  advances,  if  the  remedy  he  first  had 
against  A.  Ogden,  as  receiver,  had  not  been  taken  out  of  his 
hands.  With  these  matters  spread  on  the  plea,  as  facts,  it  is 
not  possible  for  the  court  to  over-rule  them,  and  say  that  they 
amount  to  no  defence.  They  must  therefore  stand  for  trial. 

The  16th  Notice  is,  that  the  checks  were  merged  in  the  bond, 
given,  for  the  amount  of  them,  by  Col.  Ogden,  to  the  bank. 
Now,  that  they  are  extinguished  as  to  him,  may  be  true  with- 
out varying  the  case  of  the  cashier,  whose  liability  ai'ises  on  the 
bond  and  not  on  the  checks,  which  are  collateral  matter.  The 
facts  as  set  out  in  this  notice,  cannot  bar  the  action  of  the  plain- 
tiffs. 

The  17th  Notice  is  insufficient,  because  it  does  not  allege  that 
the  directors  knew  of  the  cashier's  improper  appropriations  at 
the  time  they  approved  of  his  accounts. 

The  18th  Notice,  contains  a  direct  averment,  that  the  plaintiffs 
ratified  and  confirmed  the  accounts  of  the  cashier,  containing 
the  checks  that  he  had  received  of  Col.  Ogden,  for  them,  after 
they  knew  the  manner  in  which  they  had  been  received.  It  is 
beyond  all  manner  of  doubt,  that  the  plaintiffs  were  competent 
in  law  to  ratify  and  confirm  the  doing  of  their  cashier,  if  they 
were  so  disposed  ;  it  must  therefore  go  to  the  jury  to  determine 
whether  the  plaintiffs  ratified  the  transaction  or  not.  It  will 
be  open  for  them  to  contest  the  fact,  or  to  shew  that  they  had 
power,  right  or  reason  to  retract  the  ratification  if  ever  it  was 
made ;  if  they  shew  none  of  these  things,  and  the  ratification  i& 
matter  of  fact,  they  surely  cannot  recover  damages  for  an  act 
that  has  received  their  approbation  under  a  full  knowledge  of 
the  circumstances. 

The  19th  allegation  is,  that  the  plaintiffs  accepted  these 
checks  of  the  cashier  as  cash,  knowing  the  circumstances  under 
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which  they  had  been  received  of  the  president,  for  the  bank. 
Now,  when  they  accepted  checks  from  their  cashier,  and  gave 
him  credit  for  them  as  cash,  if  they  intended  that  the  credit 
should  not  be  absolute,  but  conditional,  either  the}7  ought  to 
have  seen  that  the  entry  on  their  books  was  a  qualified  one,  or 
else  they  ought  to  have  notified  the  cashier,  that  they  did  not 
,accept  in  the  ordinary  way  as  cash,  but  on  condition  that  they 
could  get  the  amount  from  Col.  Ogden,  or  the  security  he  had 
pledged  for  it ;  otherwise  an  unconditional  acceptance  of  them 
.as  cash  in  the  ordinary  way  and  with  a  knowledge  of  all  the 
circumstances,  would  be  such  a  close  of  the  affair  between  the 
bank  and  their  accounting  officer,  that  they  could  not  retract 
their  settlement  and  resort  to  him  afterwards  in  case  the  security 
failed.  It  is  the  province  of  a  jury  to  determine  upon  the  alleged 
acceptance  of  the  checks  as  cash,  and  if  they  find  it  was  so  done 
at  the  time,  and  with  a  full  knowledge  of  all  the  circumstances, 
it  will  be  a  good  bar  to  their  recovery. 

The  20th  Notice,  must  be  stricken  out,  because  their  continu- 
ing the  cashier  ten  months  afterward  in  office,  did  not  in  law  or 
reason  heal  breaches  of  an  anterior  date.  So,  also,  as  to  the 
21st  and  22d,  for  there  is  nothing  in  the  condition  of  the  bond 
that  he  was  to  be  watched;  nor  any  necessity  for  the  plaintiffs 
to  give  notice  when  damages  accrued,  if  the  case  be  taken 
abstractly  from  attending  circumstances. 

IITED  IN  Coxe  v.  Higbee,  6  Hal.  396.  Camp  v.  Allen,  7  Hal.  18.  Mor.  Can. 
&  B'k'g  Co.  v.  Van  Vorst's  Ad.,  1  Zab.  116.  Inhab.  of  Hardwick  v. 
Cox,  Id.  247.  Seiple  v.  May.  &c.  of  Elizabeth,  3  Dutch.  407.  Hudson 
v.  Winslow,  6  Vr.  442. 

OVERRULED  IN  PART  is  State  Bk.  Trenton  v.  Evans,  3  Or.  155. 
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DEN  ex  dem.  VAN  MIDDLESWORTH  against  ARTHUR  SCHENCK. 

EJECTMENT. 

A  testator  devises  as  follows  :-r-"  as  touching  such  worldly  estate  wherewith 
it  hath  pleased  God  to  bless  me,  I  give  and  dispose  of  the  same  (after  payment 
of  my  debts)  as  lollows : — I  give  to  my  son  Gysbert,  a  horse  and  a  mare,  his 
choice  out  of  all  my  horse  kind,  my  wearing  apparel  and  all  my  blacksmith 
tools.  Further.  I  give  unto  my  three  children,  namely:  Hannah,  Gysbert  and 
Jean,  all  my  remaining  personal  estate,  share  and  share  alike  Further,  I  give 
unto  my  said  son,  Gysbert,  all  my  real  estate,  together  with  a  lot  of  land,  lying 
and  being  at  Raritan  Landing,  formerly  the  property  of  Hendrick  Lane,  ex- 
cepting such  part  as  I  give  and  grant  unto  my  two  daughters,  as  hereafter  men- 
tioned. That  is,  I  give  to  my  daughter  Hannah,  a  certain  lot  of  land  I  lately  • 
purchased  of  Garret  Cowenover,"  (describing  it).  "  Further,  I  give  to  my 
daughter  Hannah,  a  wood  lot  of  land,"  (describing  it).  "  Further,  I  give  to 
my  youngest  daughter  Jean,  a  certain  lot  of  land,"  (describing  it).  "  Further, 
I  give  to  my  daugnter  Jean,  a  certain  wood  lot,"  (describing  it).  "  Further,  my 
will  is,  that  if  any  of  my  children  should  happen  to  die  without  any  issue 
alive,  that  such  share  or  dividend  shall  be  divided  by  the  survivors  of  them. 
Further,  my  will  is,  that  not  any  of  said  lots  of  land  as  given  and  granted  to- 
my  said  two  daughters,  shall  be  sold  or  conveyed  to  any  person  not  of  my 
family,  within  twenty  years  after  my  decease.  And  further  my  will  is,  that  my 
sister  in-law,  Jean  Breeze,  shall  have  a  decent  livelihood  out  of  my  real  and 
personal  estate,  both  in  clothing  and  dieting  during  her  widowhood,  by  my 
children  above  mentioned,  or  the  survivors  of  them."  Held  that  under  this 
will  Gysbert  took  a  fee  simple,  defeasible  on  specific  conditions,  that  if  he  had> 
no  issue  at  his  death,  and  his  sisters  survived  him,  they  should  take  the  estate. 
When  his  sisters  died  the  condition  became  impossible,  and  at  that  time  it  be- 
came an  absolute  fee  simple  in  Gysbert. 

This  was  an  action  of  ejectment  for  lands  in  Somerset  county. 
The  cause  was  tried  at  the  Somerset  circuit,  and  a  verdict  taken 
by  consent  for  the  defendant,  with  leave  to  move  for  a  new  trial 
upon  a  case  stated  containing  the  following  facts. 

Aurie  Lane,  died  seized  of  the  premises  in  question.  By  his 
last  will,  dated  September  7th,  1780,  and  duly  proved,  he  de- 
vised as  follows : — 

"  Touching  such  worldly  estate,  wherewith*  it  has  pleased- 
God  to  bless  me  in  this  life,  I  give,  devise  and  dispose  of  the 
same,  in  the  following  manner  and  form.  First,  that  all  my 
lawful  debts  be  honestly  paid.  Secondly,  I  give  to  my  son  Gil- 
bert, a  horse  and  a  mare,  his  choice  out  of  all  my  horse  kind. 
Further,  I  give  unto  my  three  children,  namely,  Hannah,  Gil- 
bert and  Jean,  all  my  remaining  personal  estate,  share  and  share 
alike.  Further,  I  give  unto  my  son  Gilbert,  all  my  real  estate, 
together  with  a  lot  of  land,'  lying  and  being  at  Raritan  Landing, 
formerly  the  property  of  Hendrick  Lane,  my  uncle,  excepting 
such  part  as  I  give  and  grant  unto  my  two  (laughters,  an  here- 
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after  mentioned.  That  is,  I  give  to  my  daughter  Hannah,  a  cer- 
tain lot  of  land,  (describing  it).  Further,  I  give  to  my  daugh- 
ter Jean,  a  certain  lot,  (describing  it).  Further  my  will  is  that 
if  any  of  my  children  should  happen  to  die  without  any  issue  alive, 
that  such  share  or  dividend  shall  be  divided  by  the  survivors  of  them.1' 
Gilbert  entered  upon  the  premises  in  question,  after  the  death 
of  the  testator,  and  possessed  the  same  under  ihe  will,  and  in 
1809,  conveyed  the  same  in  fee  simple  to  Schenck  the  defendant 
in  ejectment,  and  in  1820,  died  without  leaving  any  issue.  Han- 
nah, one  of  the  daughters  of  the  testator  married  with  John 
Van  Middlesworth,  and  died,  (during  the  lifetime  of  Gilbert,  and 
before  he  sold  the  estate,)  leaving  four  children,  who  are  the  les- 
sors of  the  plaintiff. 

A  rule  was  taken  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  granted.  Upon  the  argument  of 
the  rule, 

Vroom,  for  the  plaintiff,  said :  the  question  for  the  considera- 
tion of  the  court  was,  what  estate  Gilbert  took  under  the  will 
of  Aurie  Lane.  We  contend  that  Gilbert  took  an  estate  in  fee 
tail  with  contingent  remainder  and  not  a  fee  simple  with  execu- 
tory devise  and  we  are  warranted  in  this  construction ;  first, 
from  the  sound  legal  construction  of  the  \vhole  instrument,  and 
&econd,  from  the  manifest  intent  of  the  testator. 

Jn  ascertaining  the  legal  construction,  it  is  advisable  to  begin 
at  the  commencement  of  the  will.  There  is  nothing  in  the 
will,  which  restrains  the  words  to  a  fee  simple  only.  Wo 
admit  that  under  certain  circumstances,  a  fee  simple  may  pass 
by  the  words,  "all  his  real  estate"  where  there  is  nothing  in  the 
will  to  prove  the  contrary.  But  these  words  do  not  necessarily 
carry  a  fee,  alUiough  they  may  have  that  effect.  In  other 
words,  the  effect  of  this  expression  must  be  found  in  other  parts 
of  the  will.  I  shall  show  that  these  words  are  susceptible  of 
different  constructions.  Thus  in  the  case  of  Lambert's  Lessee 
v.  Paine  3  Cranch.  130,  Judge  Washington  says : — "  If  other 
\vonl»  be  used  restraining  the  meaning  of  the  general  ex- 
pressions, so  as  to  render  it  doubtful  whether  the  testator 
intended  to  pass  his  whole  interest  or  not,  the  rule  of  law  which 
favours  the  right  of  the  heir  must  prevail."  Judge  Paterson,  ex- 
presses the  same  idea,  (ib.  135. \  "The  word,  estate,  in  a  will, 
amounts  to  a  devise  of  the  whole  interest,  unless  unequivocal  and 
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.-strong  expressions  are  added  to  restrict  its  general  signification." 
.Same  opinion  expressed  in  2  Ves.  sen.  614. 

I  conclude  therefore,  that  the.se  words  may  be  restrained  by 
subsequent  words. 

The  estate  given  to  Gilbert,  could  not  have  been  les.s  than  a 
freehold.  Then  the  next  question  is,  what  is  the  meaning  of  the 
words  "shall  happen  to  die  without  any  issue  alive." 

I  contend  that  these  words  mean  an  indefinite  failure  of  issue, 
and  therefore  necessarily  create  an  estate  tail  in  the  first  t#ker, 
and  if  an  estate  tail  is  established  in  Gilbert,  the  lessors  of  the 
plaintiff  are  entitled  to  recover.  The  case  of  Target  v.  Gaunt, 
shews  the  term  die  without  issue,  and  the  distinction  between 
,its  legal  and  common  signification.  In  Cowp.  410,  Geering  v. 
Shenton,  Lord  Mansfield  asked  Mr.  Cowper,  if  he  knew  of  any 
case,  where  upon  a  limitation  of  lands,  upon  a  dying  without 
issue,  those  words  had  been  confined  to  a  dying  without  issue, 
.living  at  the  time  of  the  death.  The  words,  dying  without  issue, 
clearly  shew  it  to  be  an  estate  tail. 

If  the  term  here,  without  issue  alive,  relates  to  the  decease  of 
Gilbert,  then  an  estate  in  fee,  may  be  the  result.  But  if  it  relates 
to  an  indefinite  failure  of  issue,  then  an  estate  tail.  Cowp.  234, 
Morgan  v.  Griffith.  1  P.  Wms.  199,  Nicholas  v.  Hooper,  note. 
Ibid.  664.  2  Ves.  sen.  610,  Southey  v.  Stonehouse.  I  Lord  Say. 
.568,  Cro.  Car.  448,  ib.  695,  6  T.  R.  307. 

The  estate  tail  being  extinguished,  the  lessors  of  the  plaintiff 
are  entitled  to  recover  as  the  heirs  at  law  of  Aurie  Lane,  as 
reversioners  and  not  as  devisees  over. 

Many  cases  will  be  produced  to  shew  that  this  is  an  executory 
devise  and  not  a  contingent  remainder;  Pells  v.  Brown,  2  Cro. 
.Ja.  290  will  be  relied  on.  But  that  case  is  easily  distinguishable 
from  the  present.  1.  The  devise  over  was  to  T.  and  his  heirs 
forever.  2.  The  words  in  that  case  expressly  shew  that  the 
testator  did  not  intend  an  indefinite  failure  of  issue.  3.  The 
devise  was  coupled  with  the  payment  of  an  absolute  sum  of 
money.  It  is  worthy  of  remark  that  it  is  a  decision  by  the 
very  same  court  who  decided  the  case  of  Chadock  v.  Cowley. 
-Cro.  Jac.  695. 

So  also  Fosdick  v.  Cornel,  1  John.  440  and  10  East,  460,  Turey 
•v.  Basset,  there 'are  material  differences.  In  the  former  the  case 
was  decided  on  peculiar  circumstances.  So  in  all  the  cases  there 
•is  something  to  govern,  something  to  vary,  the  general  rule. 
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If  from  the  other  parts  of  the  will  a  failure  of  issue  at  the 
decease  of  the  first  devisee  is  intended,  it  will  create  a  fee,  con- 
trary to  the  general  rule ;  it  depends  on  the  intention  of  the 
testator.  I  insist  it  was  the  intention  of  the  testator  to  entail. 
By  no  construction  can  the  devise  to  the  daughters  be  made  a 
fee  simple.  "Where  a  contingency  is  limited  to  depend  on  a.n 
estate  of  freehold,  which  is  capable  of  supporting  a  remainder, 
it  shall  never  be  construed  to  be  an  executory  devise."  Purefoy 
v.  Rogers,  2  Saund.  380.  Doe  v.  Morgan,  3  T:  It.  765.  There  is  an 
estate  given  by  this  will  which  will  support  the  remainder,  and 
therefore  there  is  no  necessity  of  making  it  an  executory  devise. 
The  law  does  not  favour  executory  devises;  it  was  necessity 
only  which  gave. rise  to  them,  and  that  alone  which  continues- 
them.  I  conclude,  therefore,  that  the  devise  over  to  Hannah 
and  Jean  was  a  contingent  remainder,  to  take  effect  on  the  ter- 
mination of  the  estate  tail  given  to  Gilbert. 

But  as  they  died  before  Gilbert,  the  lessors  of  the  plaintiff  as 
children  of  one  of  them,  and  in  fact  heirs  of  the  testator  Aurie 
Lane,  are  entitled  to  the  estate.  Wood,  on  the  same  side,  cited 
1  Bro.  Ch.  Ca.  91,  Harman  v.  Dickenson;  6  Cruise  Di.  282,  tit. 
De.nxr  Sec.  32,  33 ;  1  Bin.  268,  2  Bin.  454. 

Etc  ing  and  Frelinghuysen  contended  I.  That  the  devise  to  Gil- 
bert was  an  estate  in  fee  simple.  "I  give  and  devise  unto  my 
son  Gilbert  all  my  real  estate  together  with  a  lot  of  land  laying 
and  being  at  Raritan  landing,  formerly  the  property  of  Hen- 
drick  Lane,  excepting  such  parts  as  I  give  and  grant  unto  my 
two  daughters  as  hereafter  mentioned."  These  words  "  all  my 
real  estate"  especially  in  connection  with  the  introductory 
clause  shewing  an  intention  to  dispose  of  his  whole  property,, 
create  an  estate  in  fee  simple.  This  is  a  point  which  depends- 
more  on  authority  than  upon  reasoning.  The  following  author- 
ties  will  shew  that  this  doctrine  is  settled  not  only  in  West- 
minster hall  but  in  the  courts  of  our  own  country.  4  CH.  Di. 
143,  tit.  Devise  22,  23,  ib.  310,  23,  6  Mod.  109,  Bridgewater 
v.  Bolton.  1  Satk.  236,  s.  c.  2  P.  W.  524,  Barry  v.  JSdgeworth, 
1  T.  R.  41,  4  ib.  13,  4  Day  368,  6  John.  185,  2  Caines  345,  3- 
Cranch  97.  The  meaning  of  Judge  Washington  in  the  case 
of  Lambert's  Lessee  v.  Paine,  3  Cranch  130  has  -been  misappre- 
hended. Ho  means  only  that  these  words  will  not  carry  a  fee 
where  they  are  so  used  or  connected  as  to  shew  that  they  are 
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intended  to  describe  merely  the  subject,  the  land,  and  not  to 
describe  the  quantity  of  interest;  he  does  not  mean  to  say,  they 
may  not  be  the  basis  of  an  estate  in  fee,  on  which  an  executory 
devise  may  be  mounted.  Doubtless  they  may  be  restrained ;  so 
may  a  devise  to  a  man  and  his  heirs,  but  these  words  are  not- 
more  liable  to  be  restrained  than  the  most  regular  fee  simple. 

It  is  certain  then  that  these  words  "all  my  real  estate"  are- 
sufficient  to  vest  a  fee  simple,  and  that  it  must  be  so,  unless  there 
is  some  phrase  or  clause  connected  with  these  words  which 
restrain  and  limit  the  estate. 

It  may  be  attempted  to  find  such  words  or  clauses.  1.  The 
words  "  all  my  real  estate"  are  coupled  with  the  devise  of  a  lot 
of  land  "  together  with  a  lot  lying  and  being  at  Raritan  landing." 

This  argument  is  raised  on  the  idea  that  the  words,  all  my 
real  estate,  are  merely  indicative  of  the  intent  of  the  testator,, 
and  hence  other  words  qualify  that  intent.  But  this  idea  is- 
false — the  words  are  not  mere  words  of  intent — they  are  in  a 
will  technical  words,  and  as  certainly  designate  a  fee  as  the  word 
heirs. 

If  the  testator,  possessed  of  a  farm  in  A,  had  said,  I  give  my 
farm  at  A  to  my  son  and  his  heirs,  together  with  the  lot  &c- 
this  addition  could  not  abridge  the  force  of  the  word  heirs,, 
neither  can  the  addition  here  abridge  the  words  "  all  my  estate.'*" 
It  is  apparent  these  words  "  together  with  the  lot  of  land  "  were 
used  without  meaning,  for  if  the  words  "real  estate"  were  a» 
argued  mere  words  of  description  of  the  subject,  they  would  be 
useless.  Having  described  all,  it  would  be  senseless  to  describe- 
a  part.  The  case  of  Lambert  v.  Paine,  3  Crunch  97,  refutes  this- 
ground  of  argument. 

2.  It  may  be  said  that  these  words  are  only  descriptive  of  the 
land,  for  he  excepts  parts.     Hence  he  means  in  both  to  describe 
the  land,  for  he  could  not  have  meant  to  except  part  of  the 
estate  but  part  of  the  land. 

This  reasoning  is  unsound.  It  proceeds  on  the  erroneous  idea, 
that  the  words  are  mere  words  of  intent.  When  he  uses  words- 
expressive  both  of  the  lands  and  the  estate  in  them,  and  then 
expressly  excepts  a  part,  nothing  more  results  than  that  he  in- 
tended to  exclude  that  part  from  the  operation  of  the  devising: 
-.vords  as  to  the  rest,  not  that  he  intended  to  use  the  devising; 
words  in  a  sense  different  from  their  legal  operation. 

3.  It  may  be  argued  that  by  our  construction  he  gives  a  dif- 
VOL.  in.  c 
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ferent  estate  to  the  daughters  and  the  son.  But  he  may  ha.ve 
chosen  to  give  one  kind  or  duration  of  estate  to  the  son  and 
another  to  his  daughters.  Besides  it  is  evident  he  intended  a 
difference  for  he  forbids  the  daughters  from  alienation  out  of  the 
family  within  twenty  years. 

II.  Having  shewn  that  the  devise  to  Gilbert  is  an  estate  in 
fee,  it  remains  to  consider  the  effect  and  operation  of  the  subse- 
quent clause. 

"Further,  my  will  is,  that  if  any  of  my  children  should  hap- 
pen to  die  without  any  issue  alive,  that  such  share  or  dividend 
shall  be  divided  by  the  survivors  of  them."  What  is  the  legal 
effect  of  this  clause?  Does  it  limit  the  preceding  estate  in  fee 

.-simple?     Does  it  diminish  and  reduce  the  preceding  devise? 
Does  it  bring  the  fee  simple  down  to  a  fee  tail ;  or  does  it  create 

.  another  estate  or  interest,  mounted  on  that  fee  simple  and  to 
take  effect  on  a  certain  contingency?  in  other  words  does  this 

.  clause  make  an  estate  in  fee,  with  executory  devise,  or  an  estate 
tail  with  contingent  remainder? 

1.  This  clause  does  not  limit,  qualify  or  reduce  the  original 
,  devising  clause,  because  by  the  intention  of  the  testator,  this 

clause  relates  not  to  the  real  estate  but  to  the  personal  estate 
only.  This  will  be  proved  by  a  careful  examination  of  the 
clause  in  question: — 1.  It  relates  to  the  share;  the  share  is  to 
be  divided  by  the  survivors.  The  testator  has  used  this  term 
share  in  regard  to  the  personal  estate,  but  never  in  reference  to 
the  real  estate.  Just  construction  requires  the  same  word  to  be 
used  in  the  same  sense  in  the  same  instrument ;  and  so  the  rule 
.is  expressly  declared  as  to  a  will.  Doug.  268.  2.  This  clause 
\relutcs  to  the  dividend  of  any  of  the  children  so  dying.  "The 
vdividend  to  be  divided."  This  terni  dividend,  is  never  used  in 
u-eference  to  real  estate.  But  it  is,  in  common  use  with  respect 
to  personal  estate.  It  should  be  supposed  therefore,  the  testator 
intended  its  common  use  and  signification. 

2.  If  this  clause  does  relate  to  the  real  estate,  nevertheless  an 
•r>tate  in  fee  with  executory  devise,  and  not  a  contingent  re- 
mainder is  created.     It  is  a  very  trite  but  yet  a  very  truo  say- 
ing, that  cases  are  of  little  use  in  the  construction  of  wills ; 
devisee  containing  precisely  the  same  words  and  under  exactly 
Himiliar  circumstances  are  so  rarely  to  be  found,  thai  one  case 
can  seldom  form  a   precedent   for   another.     Where   however 
a  principle  has  been  established,  that  principle  may  be  applied. 
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Tfhere  is  to  be  found  a  general  principle  settled  by  the  cases, 
which  will  aid  us  in  the  examination  of  this  will.  Where  the 
devise  over  depends  on  a  definite  failure  of  issue,  an  estate  Jn 
fee  with  executory  devise  is  created,  but  where  the  devise  over 
is  made  to  depend  on  an  indefinite  failure  of  issue,  a  contingent 
remainder  limited  on  an  estate  tail  is  created.  And  the  reason 
of  the  rule  or  principle  in  this;  to  give  efficacy  to  the  whole  will, 
to  prevent  a  failure  of  any  part.  An  executory  devise  to  take 
effect  on  an  indefinite  failure  of  issue  cannot  exist.  It  is  at  too 
remote  a  period.  "Where  then  an  indefinite  failure  of  issue  is 
contemplated,  the  devise  over  would  be  defeated.  Hence  in  such 
case  the  estate  is  limited  to  an  estate  tail,  and  the  devise  over  is 
a  contingent  remainder  in  order  to  save  the  ultimate  estate. 
But  where  the  devise  over  depends  on  a  definite,  not  an  indefi- 
nite failure,  such  a  construction  is  not  necessary  to  save  the 
ultimate  estate  and  therefore  is  not  made.  2  Saund.  388,  a.  This 
subject  is  clearly  explained  by  Judge  Story,  in  1  Gallison  458. 
The  cases  which  he  refers  to  fully  support  the  positions  he  has 
laid  down.  Pells  v.  Brown,  Cro.  Jac.  590.  Porter  v.  Bradley,  3 
T.  R.  143.  Roe  v.  Jeffrey,  T,  R.  589.  1  Taunton,  173.  Doe  v. 
Walton,  2  B.  and  P.  324.  Robinson  v.  Grey.  9  East.  I.  Fosdick 
v.  Cornell,  1  John.  440.  Jackson  v.  Blanshaw,  6,  54.  Ray  v. 
Enslilin,  2  Mass.  554.  5  Mass.  500.  11  John.  336.  3  Com.  Dig. 
tit.  Devise,  431.  This  doctrine  is  very  ably  and  luminously 
explained  and  stated  by  the  Chief  Justice,  in  the  case  of  Den  v. 
Shepperd,  2  South.  413. 

Having  ascertained  the  principle,  it  remains  to  apply  it  to  the 
present  case.  Does  the  devise  over,  here  depend  on  a  definite 
or  indefinite  failure  or  issue?  What  is  meant  by  these  expres- 
sions? A  definite  failure,  is  one  which  is  fixed,  determinate, 
which  must  take  effect  if  it  take  effect  at  all,  at  an  ascertained 
period;  not  that  it  is  necessary  the  day  should  be  anticipated, 
but  the  circumstances  which  designate  the  day  or  period  and 
distinguish  it  from  all  others,  should  be  known.  An  indefinite 
failure  is  one  that  may  take  place,  at  any  time,  the  circum- 
stances unascertained.  A  contingency  to  take  effect  at  the 
decease  of  a  man  is  a  definite  or  limited  contingency,  but  one 
to  take  effect  at  any  time  after  his  decease  is  an  indefinite  or 
unlimited  contingency.  In  the  present  case,  the  failure  is  a  defi- 
nite one,  the  contingency  is  a  limited  contingency.  It  must  take 
effect  if  at  all,  at  the  decease  of  Gilbert;  and  not  at  a  remote  and 
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future  period,  and  this  will  be  abundantly  proved  from  the  will 
in  question.  But  before  we  argue  it,  certain  points  should  be 
distinctly  understood.  1.  Whether  a  definite  or  indefinite  fail- 
ure of  issue  is  a  question  of  intent  and  so  to  be  examined  and 
investigated.  Roe  v.  Jeffrey,  7  Term  Eep.  589.  Porter  v.  Bradley ', 
3  T.  R.  146.  Wilkinson  v.  South,  7  T.  R.  555.  2.  The  court  is 
always  anxious  to  discover  the  intent  to  be  a  definite  failure 
and  to  support  the  devise  over,  2  Fonb.  in  note  (g.)  11  Mod, 
284,  in  note.  Let  us  now  examine  the  will. 

"If  any  of  my  children  happen  to  die  without  any  issue  alive." 
To  die  without  issue  alive  is  a  clear  dertain  mode  of  expression. 
It  is  limited  to  the  period  of  his  death  and  can  apply  to  no  other 
period.  If  he  has  issue  living  at  his  death,  the  contingency  has 
happened.  If  no  issue  living  at  his  death  it  has  not  happened, 
If  he  has  issue  living  at  his  death,  and  ten  years  after  that  issue 
should  die,  it  is  impossible  to  say  he  died  without  issue  alive. 
The  period  of  the  death  then  is  the  period  at  which,  the  contin- 
gency must  on  the  one  side  or  the  other  be  determined,  and  it  is 
therefore  a  definite  contingency. 

2.  This  position  is  illustrated  and  enforced  by  the  use  made 
by  the  testator  of  the  word  survivors.  If  any  die  the  survivors 
shall  divide.  When  ?  At  the  decease  of  the  person  dying.  Not 
he  or  they  who  may  be  living  ten  years  after  such  decease.  The 
term  survivors  plainly  points  to  the  period  of  the  decease,  and 
no  other  or  future.  It  is  a  settled  rule  that  where  this  term 
survivors  is  used  it  embraces  a  definite  and  not  an  indefinite 
failure  of  issue.  1  P.  Wm.  534.  Free.  Oh.  528.  Nicholl  v. 
Skinner.  We  read  these  cases  from  2  Fearne.  190,  who  intro- 
duces them  as  settling  this  rule  of  law.  Pells  v.  Brown,  Cro, 
Jac.  190.  If  T.  died  without  issue,  living  W.  his  brother,  then 
to  W.  These  words  are  very  analogous.  Here  if  any  die 
without  issue  alive,  the  survivors,  or  others  surviving.  Attempts 
have  been  made  to  distinguish  this  case.  1st.  Because  the 
devise  is  to  heirs.  2d.  A  charge.  3d.  The  devise  over  shews 
that  an  indefinite  failure  was  not  intended.  4th.  There  arc 
two  contingencies — dying  without  issue,  living  Wm.  2  Mass. 
57.  If  either  or  any  of  my  sons  die  without  children,  the 
survivor  or  survivors  to  hold  the  interest  or  share  of  each  or 
any  dying  without  children.  16  John.  382,  marginal  note.  If 
either  of  my  said  sons  should  depart  this  life  without  lawful 
issue,  his  share  or  part  shall  go  to  the  survivor.  20  John.  486, 
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the  same  doctrine ;  and  the  last  case  16  John.,  approved.  3  T. 
R.  143,  Porter  v.  Bradley.  If  he  died  leaving  no  issue  behind  him. 
These  words,  behind  him,  are  not  so  strong  as  issue  alive.  7  T. 
R.  589,  Roe  v.  Jeffery.  If  his  grandson  should  depart  this  life 
and  leave  no  issue,  then,  &c.  1  John.  440,  Fosdick  \.  Cornell.  If 
any  of  my  said  sons  shall  happen  to  die  without  heirs  male  of 
their  bodies,  then  the  lands  shall  return  to  the  survivoi-s  to  be 
equally  divided.  11  John.  336.  If  any  one  or  more  happen  to 
die  without  heirs,  then  his  or  their  parts  shall  be  equally  divided 
among  the  rest  of  the  children.  10  John.  16,  Kent  in  this  case 
puts  the  case  on  the  word  survivors,  and  says  that  expression 
rescues  the  case  from  the  general  rule.  1  P.  Wms.  534,  survivor  ; 
approved  in  3  Yates  223,  and  said  to  apply  to  real  estate.  5 
Mass.  502,  Ide  v.  Ide. 

III.  Here,  if  it  were  necessary,  we  would  particularly  examine 
the  cases  cited  by  the  adverse  counsel  on  this  branch  of  the 
argument.  But  it  is  unnecessary — for  we  do  not  run  athwart  of 
the  doctrine  they  contain.  They  prove  that  where  the  devise 
over  is  after  an  indefinite  failure  of  issue  it  is  void — that  the 
words  dying  without  issue  generally  point  to  an  indefinite  failure. 
These  positions  are  true.  But  the  counsel  after  reading  these 
cases  are  compelled  to  admit  that  after  all  it  is  a  question  of 
intent— and  that  if  from  the  terms  of  the  will  it  is  manifest  the 
testator  meant  a  dying  without  issue  at  the  decease  of  the  first 
devisee  there  it  is  a  definite  failure,  the  estate  is  a  fee  simple. 
We  think  we  may  be  excused  from  an  examination  of  these 
cases — for  this  is  the  very  basis  on  which  we  ground  our  cause. 
We  have  laboured  to  prove  that  such  intent  is  here.  If  success- 
fully then  even  by  the  admission  of  our  adversaries  the  estate 
granted  to  G-,  was  an  estate  in  fee  simple.  2  Bin.  454. 

If  then  the  estate  created  by  the  will  be  an  estate  in  fee,  with 
an  executory  devise,  dependent  on  a  certain  contingency — 
or  an  estate  in  fee  on  a  certain  contingency,  it  remains  to  be 
examined  what  is  the  effect  on  this  cause.  We  answer,  the  estate 
in  fee  remains — the  contingent  estate  or  devise  over  can  never 
vest — because  the  contingency  has  not  Happened — and  now  can 
never  happen.  The  estate  in  fee  remains — and  the  grantee  of 
Gilbert  holds  by  virtue  of  the  deed  he  has  made.  1.  The  contin- 
gency has  not  happened  and  cannot  now  happen — Two  events  are 
contemplated — two  circumstances  must  combine  to  constitute 
the  contingency,  or,  in  other  words,  there  are  two  contingencies 
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embraced  in  this  clause.  1.  Gilbert  dying  without  issue  alive — 
2.  The  sisters  of  Gilbert  surviving  him — In  this  respect  the 
adverse  counsel  assumed  an  entirely  erroneous  position.  They 
insisted  there  was  only  one  event  on  which  the  estate  of  G. 
came  to  an  end. — His  dying  without  issue.  But  it  is  not  so — 
there  are  two,  without  issue  and  his  sisters  survive  him. 

These  sisters  died  in  his  life  time — He  is  dead,  and  without 
issue  alive — but  they  have  not  survived  him— An  absolute  fee 
simple  was  given  in  the  first  instance.  That  estate  was  liable 
to  be  determined  or  defeated  if  certain  events  happened— ^Those 
events  have  not  happened,  and  cannot  now  happen.  The  estate 
in  fee  therefore  remains.  The  contingency  has  not  happened 
and  the  estate  in  fee  remains.  11  John.  351,  Powel  Dev.  250, 
252.  But  if  we  understand  the  last  opening  counsel  correctly 
he  means  to  insist  that  the  heirs  of  the  daughters  can  take  under 
this  devise — that  it  is  to  be  deemed  a  vested  remainder  and  as 
such  their  heirs  may  take.  Here,  however,  he  is  clearly  in  error. 
1.  He  is  at  war  not  only  with  our  argument  but  his  own — for 
in  another  branch  of  the  argument  they  call  it  a  contingent 
remainder.  2.  The  whole  claim  must  be  founded  on  this  con- 
tingent clause — now  no  person  can  take  not  even  the  1st  much 
lens  the  2d,  under  a  contingent  clause,  unless  the  contingency 
takes  place.  3.  The  devise  over  here  is  only  of  an  estate  for  life, 
therefore  they  cannot  take  under  it  as  heirs,  a  devise  over  to 
survivors  without  other  words  is  only  for  life — proved  by  divers 
cawes  cited.  One  case  has  been  cited  by  Wood  1  Bro.  C.  C.  91 
but  it  is  widely  different — there  was  no  absolute  estate  in  the 
first  devisee,  and  the  devise  over  was  to  her  and  her  issue. 

One  other  subject  or  point  raised  or  stated  by  the  adverse 
counsel,  remains  to  be  considered.  It  is  said  that  this  will 
creates  a  conditional  limitation.  This  is  but  presenting  the  old 
argument  in  a  new  shape.  It  is  a  conditional  limitation.  So  is 
every  executory  devise.  What  is  a  conditional  limitation  ?  An 
estate  which  is  created,  but  with  a  provision  superadded,  deter- 
mining that  estate  on  condition.  In  all  such  cases  the  estate 
stands,  until  the  condition  happens  or  is  fulfilled.  In  this  will 
an  estate  in  fee  is  given  to  Gilbert,  to  be  limited  on  condition. 
But  what  is  that  condition?  If  he  die  without  issue  alive, 
living  his  sisters.  There  are  two  circumstances  which  must 
combine;  and  in  this  consists  the  error  of  the  plaintiffs  coun- 
sel, they  say  if  he  die  without  issue  alive,  then  the  limitation 
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takes  effect.     I  say  no ;  such  is  not  the  condition.     He  must  die 
without  issue  alive,  living  his  sisters. 

2.  The  estate  of  Gilbert  passed  by  his  deed  and  the  lessers  of 
the  plaintiffs  cannot,  therefore,  recover  Ellen's  under  the  will — 
or  as  heirs  of  Gilbert — or  as  heirs  of  the  testator. 

Wood  replied. 

FORD,  J.     The  question  arising  on  the  will  in  discussion  is, 

what  estate  Gilbert  Lane  took  in  the  devised  premises?     It  is 

my  opinion  that  he  took  a  fee  simple,  defeasable  on   specified 

conditions;  that  if  he  had  no  issue  at  his  death,  and  his  sisters 

'  survived  him,  that  they  should  take  the  estate. 

The  devise  to  Gilbert  of  all  the  testator's  "estate"  compre- 
hended a  fee  simple  according  to  the  principle  and  reason  of  the 
thing;  for  "estate"  means  interest;  and  all  the  interest  of  the 
testator  must  mean  a  fee  simple  if  the  testator  had  one.  1  Salk. 
236.  2  P.  Wms.  524.  1  T.  R.  411.  3  Cranch  134. 

But  this  fee  simple  was  not  intended  to  be  absolute:  it  was 
qualified  by  conditions  expressed  in  a  subsequent  clause  of  the 
will  in  these  words:  "if  any  of  my  children  should  die  without 
issue  alive,  such  share  shall  be  divided  by  the  survivors  of  them." 

The  estate  of  the  survivors  could  not  be  intended  to  be  a 
remainder  after  a  fee  simple;  because  a  fee  simple  is  the  whole  of 
the  estate  and  nothing  is  left  to  go  over  as  a  remainder;  for 
which  reason  a  remainder  can  never  be  limited  on  or  after  a  fee. 

But  the  plaintiffs'  counsel  argue  that  the  estate  of  Gilbert 
could  not  be  a  fee  simple  to  his  heirs  universally  and  without 
restriction;  because  the  estate  is  limited  to  his  "issue,"  which 
term  signifies  the  heirs  of  his  body  only ;  and  marks  the  estate 
intended  for  him  to  be  an  estate  tail  with  remainder  to  the 
survivors. 

One  impediment  to  its  being  an  estate  tail  with  remainder  is, 
that  the  remainder  could  not  take  effect  in  possession  till  after 
an  indefinite  failure  of  issue;  whereas  the  testator  had  no  such 
thing  in  his  mind  as  an  indefinite  failure  of  issue;  he  was  only 
specifying  conditions,  on  the  occurrence  whereof  Gilbert's  fee 
was  to  cease;  the  conditions  being  that  if  Gilbert  bad  no  issue 
at  his  death,  and,  if  his  sisters  survived  or  out  lived  him,  they 
should  have  the  property.  The  matter  resolves  itself  into  a 
controversy  therefore  respecting  the  intent  of  the  testator. 
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But  the  plaintiffs'  counsel  argue  that  his  intent  must  be  sought 
for  in  his  words ;  and  his  words  must  be  taken  in  the  sense 
which  the  law  puts  upon  them  :  that  the  words  are  "die  without 
issue"  which  have  been  understood  in  law  to  mean,  always,  an 
indefinite  failure  o/  issue  and  to  import  an  estate  tail;  that  the 
cases  to  this  effect  are  numerous;  and  in  Den  v.  Shenton,  (Cowp. 
410)  that  Lord  Mansfield  intimates  there  is  not  a  single  case  to 
the  contrary. 

If  this  were  so  I  should  think  it  dangerous  to  shake  an  inter- 
pretation that  had  long  been  settled  and  had  become  the  founda- 
tion on  which  estates  depended ;  but  I  think  the  premises 
assumed  in  this  argument  are  fallacious.  Not  but  tbat  the  cases 
are  numerous  indeed  wherein  the  woi-ds  "dyirtg  without  issue" 
have  been  construed  to  import  an  estate  tail ;  nor  do  I  pretend 
to  know  a  case  where  these  precise  words  received  any  other 
interpretation.  But  the  fallacy  in  the  premises  is  two  fold  : 
first,  in  assuming  the  words  of  Aurie  Lane's  will  to  be  "die 
without  issue;"  thereby  rejecting  the  word  "alive,"  and  also 
a  whole  branch  of  the  sentence  in  these  words,  "such  share 
sliall  be  divided  by  the  survivors  of  them."  Second,  that  how- 
ever uniform  the  construction  has  been  on  those  precise  words 
"dying  without  issue"  when  they  stood  by  themselves  alone 
there  are  a  number  of  leading  cases  which  shew  a  contrary  inter- 
pretation in  consequence  of  additional  words  ;  and  also  where 
other  parts  of  the  will  evinced  that  the  intent  was  not  to  create 
an  estate  tail,  but,  to  express  a  condition ;  not  to  mark  out  a 
line  of  issue,  but  to  describe  a  state  of  issue  at  the  death  of  the 
devisee.  Thus  Dyer  334  a.  was  a  devise  to  the  son  and  his 
heirs,  and  if  he  "die  with'out  issue  or  issue  fail  living  the  testa- 
tor's executors"  then  to  the  executors.  This  was  decided  not  to 
be  the  limitation  of  an  estate  tail ;  and  the  reason  is  that  the 
words  described  only  a  state  of  issue  at  the  death  of  the  son  or 
during  the  lives  of  the  executors.  So  in  Pells  v.  Brown,  (Cro.  Ja. 
590)  there  was  a  devise  to.  Thomas  the  son  in  fee ;  and  if 
Thomas  "died  without  issue  living  William  his  brother"  then  to 
William:  it  was  holden  to  be  no  estate  tail  in  Thomas  and 
his  issue  indefinitely;  but  to  describe  a  state  of  things  at  the 
death  of  Thomas,  upon  the  happening  of  which  the  property 
Hhould  go  over  to  William.  Now  the  will  of  Aurie  Lane  is, 
"if  any  of  my  children  should  die  without  issue  alive."  If 
"dying  without  issue"  imports  an  indefinite  failure;  and  dying 
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-without  issue  alive  imports  the  same;  the  word  "alive"  has 
no  operation  assigned  to  it;  and  to  give  a  word  no  operation 
when  it  is  capable  of  one  is  no  less  than  to  strike  it  out  and  niter 
the  testator's  will:  yet  who  does  not  see  that  the  word  "alive" 
"  refers  to  the  devisee's  death  as  the  antecedent,  and  describes  the 
state  or  condition  of  issue  at  that  precise  time.  The  meaning 
naturally  and  grammatically,  and  accordingly  to  the  analogy 
of  language  is,  "if  he  die,  without  issue  alive  when  he  dies." 
It  cannot  mean,  if  he  die  without  issue  a  century  hence  alive, 
unless  a  liberty  be  taken  of  interpolating  an  antecedent  in  lieu 
of  that  in  the  will.  In  this  respect  it  resembles  the  case  of  Por- 
ter v.  Bradley  (3  T.  Rep.  143.)  where  the  words  were,  "die 
leaving  no  issue  behind  him;"  the  words  "behind  him"  were 
not  understood  to  mean  "at  any  time,"  but  "at  the  time  of  his 
•death." 

If  more  were  needed  to  shew  that  dying  without  issue  alive 
meant  alive  at  his  death  and  not  an  indefinite  failure  or  estate 
tail,  an  additional  argument  would  be  found  in  the  limitation  of 
survivors.  The  limitation  does  not  express  that  the  survivors 
shall  take  in  fee  in  tail,  or  how  otherwise,  but  to  the  survivors 
simply;  therefore  as  the  law  stood  at  the  date  of -the  will  they 
could  take  the  property  only  for  their  lives.  Can  it  be  believed 
that  a  life  estate,  a  personal  benefit,  was  intended  to  commence 
after  an  indefinite  failure  of  issue  which  might  not  happen  within 
a  century;  that  the  testator  intended  a  living  for  the  surviving 
children  and  yet  postponed  their  possession  of  it  for  a  century ; 
that  he  intended  an  estate  for  their  enjoyment  in  life  which 
might  not  take  place  till  an  hundred  years  after  their  death  ? 
The  supposition  amounts  to  a  contradiction  bordering  on  absur- 
dity. On  the  other  hand  what  is  more  plain  and  natural ;  that 
if  a  child  had  no  issue  at  the  time  of  its  death,  and  it  died  in  the 
lifetime  of  the  other  two,  that  the  surviving  children  should 
take  the  estate?  If  one  child  die  without  issue  living  or  survi- 
viving  the  other  two,  is  like  Thomas  dying  without  issue' 
living  William,  in  the  case  of  Pells  v.  Brown;  the  cases  cannot 
bo  distinguished  from  one  another;  and  it  could  not  bo  doubted 
but  the  testator  meant  a  failure  of  issue  at  the  death  of  the  child 
for  the  single  reason  (if  there  were  none  other)  that  the  limitation 
over  is  to  the  survivors  for  their  lives.  The  force  of  this  reason 
has  governed  in  almost  every  case  where  a  limitation  to  survivors 
alone  has  ever  occurred.  Roe.  v.  Jeffery  (7  T  Rep.  589.)  wus 
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a  devise  to  T.  in  fee,  and  if  he  "  die  and  leave  no  issue,"  then* 
to  E.  S.  &  M.  and  the  survivor  or  survivors  of  them ; "  and  it 
was  holden  to  be  an  executory  devise  for  the  aboVe  reason  ;  life 
estates  were  given  to  persons  in  existence  which  were  personal 
benefits,  and  the  intent  could  not  be  to  postpone  them  till  an 
indefinite  failure  of  issue,  which  might  not  happen  in  a  century 
or  till  long  after  the  persons  intended  to  be  benefited  would  be- 
dead  in  the  course  of  nature.  The  force  of  this  reason  has 
swayed  the  ablest  jurists  in  the  United  States ;  I  will  not  repeat 
the  cases  in  1  Johns.  440 ;  10  Johns.  16 ;  2  Mass.  63,  &  5  Mass.  503, 
where  limitations  to  survivors  were  holden  to  be  executory 
devises  for  the  above  reason.  See  also  1  T.  Rep.  507 ;  1  P.  Wms. 
199,  563,  and  2  Atk.  311,  where  Lord  Hardwick,  denominates  it 
a  strong  argument. 

It  is  objected  that  an  executory  devise  is  permitted  in  cases 
only  of  necessity,  where  the  provision  of  the  will  would  be  void 
as  a  remainder.  It  is  true  that  in  Wealthy  v.  Bosville,  ( Temp. 
Hard.  258)  Lord  Hardwick  says  no  limitation  shall  be  con- 
strued an  executory  devise  if  it  may  be  a  remainder;  and  in 
Carwardine  v.  Carwardine  (2  Fearn.  12.)  Henley,  Lord  Keeper 
said,  "  It  was  a  certain  rule  of  law,  that  if  such  a  construction 
could  be  put  on  a  limitation  as  it  might  take  effect  by  way  of 
remainder,  that  it  should  not  take  place  as  an  executory  devise." 
But  what  they  mean  by  could,  is,  if  it  could  consistently  with  the 
intent  of  the  testator ;  it  being  a  certain  rule  that  no  construction 
shall  be  taken  that  contradicts  the  testator's  intention ;  his 
intent  is  his  will  and  must  be  always  observed.  The  great  rule 
is  tbat  such  construction  shall  bo  taken  as  is  consistent  with  the 
testator's  intention ;  in  subordination  to  this  rule  the  next  one 
is,  that  if  neither  construction  contradicts  the  intent  it  shall  boa 
remainder  and  not  an  executory  devise.  But  to  say  it  shall  be 
a  remainder  in  contravention  of  the  intent  and  to  the  overthrow 
of  the  will,  would  be  a  kind  of  heresy  that  cannot  be  imputed 
to  such  eminent  and  orthodox  judges. 

On  the  whole,  the  estate  was  taken  by  Gilbert  in  fee ;  subject 
to  be  defeated  on  the  happening  of  two  contingent  events ;  first 
that  ho  should  die  without  issue  at  his  death ;  second  that  his 
sisters  should  survive  him;  when  his  two  sisters  died  it  became 
impossible  that  the  estate  should  be  defeated  by  going  over  to> 
survivors  when  there  wore  none;  from  that  time  it  became  un 
absolute  fee  simple  in  Gilbert,  and  th«  title  held  by  the  defend- 
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ant  as  a  purchaser  under  him  must  be  good.     Let  there  be 
judgment  for  the  defendant 

CITED  IN  Den  y.  Snitcher,  2  Or.  59.  Hull  Ex.  v.  Eddy,  Id.  169.  Den  v. 
Dubois,  1  Harr.  285.  Den  v.  Allaire,  Spen.  14,  30.  Den  v.  Howell, 
Id.  415.  Moorehouse  v.  Cotheal,  1  Zab.  480.  Moorehousev.  Cotheal, 
2  Zab.  438.  Moore  v.  Rake,  2  Dutch.  585.  Waters  v.  Quimby,  3- 
Du«c/t.  311.  JBfeni  v.  Armstrong,  2  Hal.  Oh.  640.  Fairchild  v. 
Crane,  2  .Seas.  108. 


WILLIAM  NEVISON  e«.  aZ.,  Except'ants,  against  JAMES  TAYLOR,  Admin- 
istrator of  ELLEN  TAYLOR,  deceased,  Accountant. 

OK  OERTIORABI   TO   THE  ORPHANS'   COURT   OP   MONMOUTH. 

1.  S.  T.  by  his  last  will  bequeaths  as  follows : — "  I  give  unto  my  wife  (Ellen) 
all  the  use  of  my  personal  estate  during  her  natural  life,  except,  &c.     Then  I 
give  unto  my  son  James,  after  my  wife  Ellen's  decease,  all  the  remaining  part 
of  my  personal  estate  that  is  left  undisposed  of.     Then  my  will  further  is,  that 
if  my  son  James  should  come  to  die  before  he  arrives  to  the  age  of  twenty-one 
years,  or  have  lawful  issue,  then  it  is  my  will  that  all  my  estate,  both  real  and 
personal  be  continued  in  the  hands  of  my  beloved  wife  Ellen,  during  her  natu- 
ral life,  and  after  her  decease  to  be  disposed  of  in  the  following  manner."  Then 
he  gives  to  his  brother  George  Taylor's  son  James  Taylor,  certain  real  estate,  &c. 
charged  with  certain  legacies,  and  then  says :     "  Item,  I  give  unto  my  brother 
Taylor's  children  all  the  remaining  of  my  personal  estate,  after  my  wife's  de- 
cease, to  be  equally  divided  among  them,  boys  and  girls,  share  and  share  alike." 
After  the  death  of  the  testator,  Ellen  the  widow,  took  into  her  possession  the 
personal  estate.     James  the  son  arrived  at  the  age  of  twenty-one  years,  and 
soon  after  died  without  leaving  lawful  issue  of  his  body,  then  the  widow  died. 
Under  this  will,  James  the  son  took  the  personal  estate,  subject  to  the  use  of 
Ellen  his  mother  during  her  natural  life,  and  subject  to  an  executory  disposi- 
tion thereof,  over  to  the  children  of  George,  if  he  James,  should  come  to  die  be- 
fore he  attained  the  age  of  twenty-one  years,  and  before  he  had  lawful  issue  of 
his  body,  and  though  James,  the  son,  did  die  without  lawful  issue  of  his  body,  yet, 
as  he  did  not  die  before  he  attained  the  age  of  twenty-one  years,  the  double  con- 
tingency never  did  happen  so  that  the  property  became  absolute  in  James  the 
son,  at  his  death  it  went  to  his  mother,  and  on  her  death  to  the  next  of  kin. 

2.  The  word  or  in  a  will  may  be  construed  to  mean  and,  to  effectuate  the 
intention  of  the  testator. 

KIRKPATRICK  C.  J.  James  Taylor  by  his  last  will,  bequeaths 
as  follows.  "I  give  unto  my  wife  (Ellen)  all  the  use  of  my  personal 
estate  during  her  natural  life,  except "  &c.  Then,  "I give  unto  my  son 
James,  after  my  wife  Ellen's  decease,  all  the  remaining  part  of  my  per- 
sonal estate  that  is  left  undisposed  of."  Then,  "My  will  further  is 
that  if  my  son  James  should  come  to  die  before  he  arrives  to  the  age 
of  twenty-one  years,  or  have  lawful  issue  of  his  body,  then  it  is  my 
will  that  all  my  estate,  both  real  and  personal,  be  continued  in  the 
hands  of  my  beloved  wife  Ellen  during  her  natural  life,  and  after 
her  decease  to  be  disposed  of  in  the  following  manner"  Then  he 
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gives  to  his  brother  George  Taylor's  son  James  Taylor  certain 
real  estate,  &c.  charged  with  certain  legacies.  And  then  he  says 
"Item  I  give  unto  my  brother  George  Taylor's  children  all  the  remain- 
ing of  my  personal  estate  after  my  wife's  decease  to  be  equally  divided 
among  them,  boys  and  girls,  share  and  share  alike." 

After  the  death  of  the  testator,  Ellen  the  widow  took  into 
her  possession  and  to  her  use  the  personal  estate  under  the 
bequest  in  this  will. 

James  the  son  arrived  to  the  age  of  twenty-one  years,  and  soon 
after  died  without  having  lawful  issue  of  his  body.  Then  the 
widow  also  died,  and  James  Taylor,  the  son  of  the  testator's 
brother  George,  and  the  accountant  in  this  case  administered  upon 
her  estate.  In  settling  the  account  of  this  administration  he 
•claims  allowance  for  $1566. 26,  being  the  net  amount  of  the  per- 
sonal estate  of  James  Taylor  the  testator,  which  came  to  the 
hands  of  the  said  Ellen,  as  appears  by  the  settlement  of  that 
estate  in  the  Orphans'  Court.  He  claims  this  as  belonging  to 
the  children  of  George  Taylor,  of  whom  he  is  one,  under  the 
bequest  in  the  will  last  above  recited ;  and  it  is  allowed  to  him 
•by  the  said  court. 

To  bring  into  review  the  decision  of  that  court,  as  to  this  item, 
is  the  object  of  this  certiorari. 

It  is  easy  to  perceive,  I  think,  that  the  claim  is  irregularly 
.allowed  even  if  the  children  of  George  were  entitled  to  this  bal- 
ance under  the  will  of  James  Taylor.  This  accountant  is  not 
the  executor  of  that  will ;  nor  has  he  any  authority  to  execute 
it,  or  to  pay  legacies  under  it,  or  to  judge  who  is  entitled  in  the 
law  to  receive  the  balance.  If  they  had  a  legal  claim  against 
him  at  all,  and  he  had  paid  that  claim,  ho  ought  to  have  taken 
credit  by  regular  vouchers,  as  for  any  other  debts.  But  he 
cannot  retain,  nor  can  he  claim  allowance,  until  the  demand  is 
actually  paid.  Upon  a  settlement  in  the  Orphans'  Court,  the 
judges  are  to  look  to  the  appropriation  of  every  cent.  They  are 
to  see  that  it  is  applied  according  to  law,  and  not  to  set  up  the 
administrator  himself  to  be  the  judge  of  the  matter. 

But  in  the  view  that  I  take  of  the  case,  it  is  not  necessary 
further  to  investigate  the  formality  of  this  proceeding,  for  I  am 
of  opinion  that  these  children  of  George  do  not  take  under  this 
bequest  in  the  will  at  all,  upon  the  events  that  have  taken  place. 

James  Taylor,  the  testator,  had  but  one  son  j  ho  gives  him  all 
,his  personal  estate,  but  says  If  he  come  to  die  before  he  arrive 
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to  the  age  of  twenty  one  years,  or  have  lawful  issue  of  his  body,  then 
it  is  to  go  over  to  these  children  of  his  brother  George. 

Taking  these  words  in  their  strict  and  literal  sense,  if  this- 
son  had  died  before  the  age  of  twenty-one,  leaving  a  son  born 
in  lawful  wedlock,  the  estate  must  have  gone  over  to  these 
children ;  for  the  son  had  not  died  without  lawful  issue,  yet 
he  had  died  before  the  age  of  twenty-one,  and  in  either  case 
the  estate  must  have  gone  over.  Now  it  is  impossible  to  sup- 
pose that,  in  such  a  state  of  things,  the  testator  intended 
to  take  away  the  property  from  his  grandson,  the  only  de- 
scendant and  hope  of  his  family,  and  give  it  over  to  these 
distant  and  collateral  relations.  It  would  be  an  outrage  not 
only  upon  common  sense,  but  upon  all  the  feelings  of  nature, 
and  all  the  principles  of  human  action.  It  is  evidently  a  mere 
mistake  of  the  testator  in  expressing  what  he  must  cer- 
tainly have  intended.  And  it  is  a  mistake  so  common,  and 
I  may  say  almost,  so  universal  that  the  courts  of  justice  have 
thought  themselves  bound  to  establish  a  peculiar  rule  of  con- 
struction to  provide  against  it.  They  have  for  thjs  purpose, 
established  it  as  a  principle  that  they  have  authority,  and  from 
time  immemorial  they  have  exercised  the  authority  of  constru- 
ing OR,  in  these  limitations  over,  to  mean  AND,  in  order  to  carry 
into  effect  the  manifest  and  rational  intention  of  the  testator. 
And  if  there  ever  was  a  case  which  justified  and  indeed 
demanded  such  construction,  I  think  this  is  one.  Retaining: 
the  word  OR,  the  limitation  over  leads  us  into  the  grossest  ab- 
surdity, an  absurdity  to  which  no  rational  man  could  ever 
intentionally  yield  ;  on  the  other  hand,  construing  the  word  OR 
to  mean  AND,  as  we  always  do  in  cases  of  this  kind,  the  plain 
and  reasonable  intention  of  the  testator  is  carried  into  effect. 
The  widow  is  provided  for,  the  personal  estate  is  given  to  the 
son,  but  it  is  given  to  him  subject  to  this  limitation,  that  if  he  die 
before  he  attain  the  age  of  twenty-one  AND  without  issue,  then 
it  is  to  go  over  to  those  children ;  and  this  is  a  good  limitation  in 
the  nature  of  an  executory  devise,  to  take  effect  upon  a  certain 
contingency  which  must  happen,  if  at  all,  within  a  reasonable 
time,  that  is  before  Jumes  the  son  arrives  to  the  age  of  twenty- 
one  years ;  and  so  all  the  bequests  in  the  will  are  perfectly  rea- 
sonable and  consistent  with  one  another. 

It  is  true  that,  upon  this  construction,  the  contingency  on 
which  this  executory  disposition  over  to  the  children  of  George 
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was  to  take  effect,  never  did  happen  ;  and  therefore  that  this 
estate  so  limited  never  did  go  over,  but  has  taken  another 
course  which  the  testator  did  not  foresee,  and  probably  would 
not  have  approved.  But  this  is  no  argument  against  the  con- 
struction. A  will  is  not  to  be  construed  according  to  future  con- 
tingencies, but  according  to  the  true  meaning  appearing  upon 
the  face  of  it  at  the  death  of  the  testator.  Contingencies  not 
contemplated  cannot  be  provided  against.  Man  sees  but  a  short 
way  into  futurity;  a  single  event,  unforeseen,  deranges  all  his 
plans ;  and  teaches  us  that  man  with  all  his  wisdom,  toils  for 
heirs  he  knows  not  who, 

Upon  the  whole,  therefore,  I  am  of  opinion,  as  before  stated, 
that  upon  the  true  construction  of  this  will,  and  upon  the  events 
that  have  taken  place,  James,  the  son,  took  this  estate  upon  the 
death  of  the  testator,  subject  to  the  use  of  Ellen  his  mother 
during  her  natural  life,  and  subject  to  an  executory  disposition 
thereof  to  the  children  of  George,  "if  he"  James  "should  come 
to  die  J)efore,he  attained  the  age  of  twenty-one  years,  AND  before  he 
had  lawful  issue  of  his  body ;"  that,  though  James  the  son,  did 
die  without  lawful  issue  of  his  body,  yet  as  he  did  not  die  before 
he  attained  the  age  of  twenty-one  years,  the  double  contingency, 
upon  which  the  executory  disposition  was  to  take  effect,  never 
did  happen,  and  so  that  the  property  became  absolute  in  James 
the  son,  and  the  children  of  George  took  nothing;  that  upon 
the  death  of  James  intestate  and  without  issue,  his  personal  prop- 
erty of  which  this  balance  was  a  part,  went  to  his  mother  Ellen 
as  his  next  of  kin ;  and  that,  therefore,  this  balance  must  con- 
stitute a  part  of  her  personal  estate,  and  must  be  distributed 
according  to  the  statute  of  distributions. 

In  my  opinion,  therefore,  the  judgment  of  the  Orphans'  Court 
as  to  this  item  must  bo  reversed  and  sot  aside,  and  the  account- 
ant must  be  charged  with  the  amount  thereof. 

FORD  J.  James  Taylor,  in  his  last  will  and  testament,  be- 
queathed as  follows: — "I  give  to  my  wife  Ellen,  the  use  of  my 
personal  estate  during  her  natural  life; — after  her  decease,  I  give 
to  my  son  James,  all  the  remaining  part  of  my  personal  estate 
that  is  left  undisposed  of;  and  my  will  is,  that  if  James  should 
come  to  die  before  ho  arrives  to  the  age  of  twenty-one  years  or 
have  lawful  issue  of  his  body,"  then  the  testator  gave  the  per- 
sonal estate  to  the  children  of  his  brother,  George  Taylor. 
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James,  the  testator's  son,  lived  till  above  the  age  of  twenty-one, 
jind  then  died  without  issue.  The  question  is,  whether  the  estate 
went  over  in  this  case  to  the  children  of  George  Taylor?  It  is 
argued  that  it  was  to  go  over  to  the  nephews,  according  to  the 
language  of  the  will,  if.  either  of  the  contingent  events  therein 
mentioned  came  to  pass ;  that  is,  if  James  the  son  died  under 
age,  or  without  issue ;  that  both  are  not  required  to  happen,  in 
order  to  carry  the  estate  over,  because  the  testator  uses  the  word 
or,  which  means,  that  it  shall  go  over  on  the  happening  of  either 
•event.  And  this  argument  is  good  for  conveying  the  estate  to 
the  nephews  if  we  look  only  to  the  import  of  the  word  or  ;  but 
on  looking  at  the  whole  of  the  will,  as  it  is  our  duty  to  do,  it  is 
manifest  that  the  testator  did  not  intend  that  the  estate  should 
go  over  on  the  happening  of  either  of  those  events.  Suppose 
the  son  had  died  under  age,  but  had  left  lawful  issue,  did  the  tes- 
tator mean  to  disinherit  his  son's  issue  in  favor  of  his  nephews? 
A  provision  that  the  nephews  shall  take  on  condition  that  the 
son  dies  without  issue,  clearly  imports  that  the  nephews  shall 
not  take  if  he  leaves  issue.  An  unguarded  word  shall  not  defeat 
the  plain  intention  of  a  testator.  His  intention  manifestly  was 
that  both  events  should  come  to  pass  before  the  nephews  should 
take  ;  or  in  other  words,  that  his  son  James  should  die  under  ago 
and  without  issue.  The  word  or,  may  be  construed  to  mean  and, 
in  order  to  effectuate  the  intent  of  a  testator,  and  the  cases  are 
numerous  to  this  effect.  It  was  so  done  in  this  court,  2  South. 
420,  and  was  conformable  to  2  Atk.  645 ;  1  P.  Wms.  434 ;  3  Ter. 
470,  and  many  others. 

Now  on  the  son's  attaining  the  age  of  twenty-one,  both  these 
•events  could  not  by  possibility  happen ;  from  that  time  the 
limitation  over  was  defeated  and  the  estate  in  James  became 
absolute.  At  his  death  it  went  by  the  statute  of  distributions 
to  his  mother  as  next  of  kin ;  and  on  her  death  to  her  next  of 
kin  who  are  the  Nevisons.  Hence  the  decree  of  the  Orphans' 
Court  so  far  as  it  reserves  this  property  for  the  children  of 
•George  Taylor,  is  erroneous. 

•ClTED  IN  Den  v.  Mugway,  3  Or.  332.  Nelson  v.  Combs,  3  Harr.  38.  Den  v. 
Lake,  4  Zab.  688.  Den  v.  Young,  Id.  782.  Den,  Holcombe  v.  Lake, 
1  Dutch.  609.  Van  Houten  v.  Pennington,  4  Hal.  Ch.  750. 
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STEPHEN  BUCKALLEW  against  JOHN  ACKERMAN. 

Where  a  statute  prohibits  an  act  and  imposes  a  penalty  of  ten  dollars  upon 
persons  committing  the  same,  to  be  recovered  by  action  of  debt  by  any  person 
who  will  sue  for  the  same,  and  a  subsequent  statute  makes  the  offence  indictable 
and  the  offender  liable  to  a  fine  of  twenty  dollars,  the  latter  statute  repeals  the 
former. 

The  opinion  of  the  court  was  delivered  by  KIRKPATRICK,  Chief 
Justice. 

This  is  an  action  of  debt  for  ten  penalties  of  ten  dollar's  each, 
founded  upon  the  21st  section  of  the  act  concerning  inns  and  tav- 
erns, passed  February  24th,  1797.  After  the  passing  of  this  act, 
and  before  this  offence  is  alleged  to  have  been  committed,  that  is 
to  say,  February  12th,  1814,  there  was  passed  another  act,  entitled 
"An  act  to  prevent  tipling  houses" 

For  the  reasons  expressed  in  the  case  of  Perrine  against  Van 
Note,  reported  in  1  South.  146,  I  am  of  opinion  that  the 'latter 
act  repeals  this  21st  section  of  the  act  of  1797  upon  which  this 
action  is  founded.  Leges  posteriores  priores  contrarias  abrogant. 
This  maxim  is  recognized  and  admitted  to  be  law  in  the  case  of 
Dr.  Foster,  11  Co.  56. 

I  am  of  opinion,  therefore,  that  upon  this  ground  the  judgment 
must  be  reversed. 

ROSSELL  and  FORD  concurred. 
Judgment  reversed. 

CITED  ur  State  v.  Plunkelt,  3  Harr.  7.     State  v.  Shoemaker,  Spen.  160. 


ELIJAH  BENNET  against  JAMES  MONTGOMERY. 

CERTIORABI.  i 

An  action  for  forcible  entry  and  detainer  can  only  be  maintained  by  the 
tenant  who  was  in  the  actual  possession  of  the  premises  at  the  time  of  the 
injury  committed,  and  cannot  be  brought  by  the  landlord. 

An  action  of  forcible  entry  and.  detainer  was  brought  by 
Montgomery  the  defendant  in  certiorari  against  Bennet.  The 
complaint  filed  with  the  justice  before  whom  the  cause  was  tried 
was  as  follows:  "James  Montgomery  doth  hereby  complain 
against  the  said  Elijah  Bonnet  for  this,  to  wit,  that  ho  the  said 
Elijah  Bonnet,  on  the  third  day  of  May,  in  the  year  of  our 
Lord  1822,  in  the  township  of  Upper  Freehold,  in  the  county  of 
Monmnuth,  with  force  and  arms  on  one  Samuel  Curtis,  tenant 
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to  the  said  James  Montgomery,  did  enter,  and  him  the  said 
Samuel  did  oust  and  turn  out  by  throwing  his  goods  out  of 
doors,  and  turning  or  eanying  his  wife  out  of  the  house,  of 
which  he  the  said  Elijah  did  take  forcible  possession,  notwith- 
standing he  the  said  James  Montgomery  was  then  and  there 
seized  of  an  estate  of  freehold  and  fee  simple  in  the  same,  and 
the  said  Elijah  hath  continued  in  possession  of  the  said  house- 
and  premises  from  the  day  of  his  first  entering  into  the  samer 
unlawfully,  with  force  and  strong  hands,  and  still  holds  and 
keeps  possession  unlawfully,  although  to  restore  possession  and. 
quit  the  premises,  he  the  said  Elijah  has  been  legally  noticed. 
and  requested."  The  jury  found  the  defendant  guilty  of  the 
forcible  entry  and  detainer;  and  the  justice  gave  judgment  that 
the  said  James  Montgomery  have  restitution  of  the  said  mes- 
suage, lands  and  tenements,  with  the  appurtenances. 

Ewing  relied  upon  the  following  reason  assigned  for  the  rever- 
sal of  this  judgment:  "Because  a  complaint  of  forcible  entry  and 
detainer  cannot  be  maintained  by  the  said  James  Montgomery 
against  the  said  Elijah  Bennet,  upon  the  matters  set  forth  in  the- 
complaint,  in  writing  exhibited  to  the  said  justice."  He  con- 
tended that  forcible  entry  and  detainer  could  be  brought  only  by 
the  person  who  had  been  in  the  actual  possession  of  the  premises,. 
and  had  been  dispossessed.  The  gist  of  the  action  was  the  force, 
Even  the  action  of  trespass  quare  clausum  fregit  could  be  broughfe 
by  the  tenant  in  possession  only,  and  not  by  the  landlord,*  ami. 
in  forcible  entry  and  detainer  the  object  was  merely  to  restorer 
things  to  the  state  in  which  they  were  before  the  force  was  com- 
mitted. The  title  to  the  lands  could  never  come  in  question, 
In  this  case  Curtis  was  the  person  who  was  in  possession  of  the 
premises,  and  against  whom  the  force  was  committed,  and  by 
him  only  could  the  action  be  maintained. 

Wall,  contra,  cited  Rev.  Laws  349,  Sec.  1,  2. 

PER  CTJRIAM.  There  is  no  doubt  that  the  principle  of  law  isy 
as  laid  down  by  the  counsel  for  the  plaintiff  in  certiorari.  There- 
fore let  the  judgment  be  reversed. 

CITED  IN  Mercerau  v.  Bergen,  3  Or.  247.     Corlies  v.  Corlies,  2  Harr.  168. 

__  «• 

*  The  action  of  trespass  cannot  be  maintained  unless  the  plaintiff  have  actual 
pofseBsion  though  he  may  have  the  freehold  in  law.  See  '2  Phil.  Evid.  132.  J> 
John.  61,  11  ib.  56a,  12  ib.  183,  7  ib.  377.  Esp.  on  Em.  IfcO. 

VOL.  III.  D 
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The  State  v.  Rickey. 

THE  STATE  against  JOHN  EICKEY. 

CERTIORARI. 

There  can  be  no  division  of  real  estate  in  the  mode  provided  for  by  the  act 
of  llth  of  November,  1789,  where  the  ancestor  has  given  or  advanced  to  his 
children  in  his  life  time,  any  part  of  his  lands  or  tenements. 

This  was  a  certiorari,  directed  to  the  Hon.  Gabriel  H.  Ford, 
one  of  the  justices  of  this  court,  to  remove  the  proceedings  had 
before  him  on  the  application  of  Jacob  Collyer,  assignee  of  one 
of  the  heirs  of  Israel  Rickey,  deceased,  for  the  appointment  of 
commissioners  (under  the  act  of  llth  of  November,  1789,  en- 
titled "  an  act  for  the  more  easy  partition  of  lands,  held  by  co- 
parceners, joint  tenants,  and  tenants  in  common  ")  to  divide  the 
real  estate  of  said  Israel  Rickey  deceased;  together  with  the  pro- 

,  ceedings  on  that  application.  His  honor  Justice  Ford  sent  up 
the  following  statement  of  facts.  "I  certify  that  no  objection 
'to  either  of  the  persons  named  for  commissioners  was  insisted 

.  on  before  me.  John  Rickey  objected  against  any  partition  under 
the  act  of  llth  of  November,  1789,  because  the  intestate  had 
advanced  Hannah  Roy  and  Sarah  Southard,  two  of  his  children, 
in  his  life  time,  by  conveying  to  each  of  them  a  part  of  his  real 

.  estate,  and  these  children  were  not  entitled  to  any  equlal  share  in 
the  residue  with  him  who  had  not  been  advanced,  according  to 
the  proviso  in  the  first  section  of  the  act  of  29th  of  Januaiy, 
1817.  The  advancements  alleged  was  satisfactorily  established 

i  by  production  and   proof  of  conveyances  before   me.     Jacob 

^Collyer  then  alleged  that  the  intestate  had  given  to  John  Rickey 
«the  possession  and  enjoyment,  to  his  own  use,  of  a  large  part  of 
the  real  estate,  for  many  years  next  pi-eceding  the  intestate's 
•death,  the  profits  of  which  exceeded  the  value  of  the  lands  ad- 
vanced to  either  of  the  other  children,  although  he  had  no  deed  ; 
but  an  investigation  of  this  matter  on  an  application  for  partition, 
under  the  statute  appeared  to  me  improper,  and  no  evidence  of 
it  was  received." 

The  following  reasons  were  assigned  for  setting  aside  the  pro- 
ceedings. 

1.  Because  the  application  for  a  division  of  the  said  real 
estate  was  made  by  Jacob  Collyer,  assignee  of  one  of  the  heirs 
of  Israel  Rickey  deceased,  under  the  act  of  the  legislature  of 
the  state  of  New  Jersey,  entitled  "  an  act  for  the  more  easy  parti 
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tion  of  lands  held  by  co-parceners,  joint  tenants  and  tenants  in 
common,  passed  llth  of  November,  1789,"  which  provides  for 
an  equal  division  ONLY  of  the  estate  sought  to  be  divided,  whereas, 
in  truth,  two  of  the  children  of  the  said  decedent,  to  wit,  Han- 
nah Hoy  and  Sarah  Southard  -had  been  advanced  in  real  estate 
in  the  life  time  of  the  said  decedent. 

2.  Because  the  order  of  Justice  Ford,  directed  the  commis- 
sioners to  make  an  equal  division  of  the  estate  according  to  the 
provisions  of  the  act  of  1789  above  referred  to,  although  it  was 
manifest  at  the  time  of  making  the  said  order,  that  Hannah 
Roy  and  Sarah  Southard  two  of  the  children  of  the  said  dece- 
dent had  been  advanced  in  real  estate  in  the  life  time  of  the 
said  decedent. 

3.  Because  the  said  Hannah  Roy  and  Sarah  Southard  two  of 
the  children  of  the  said  decedent  having  been  advanced  in  land 
and  real  estate  in  the  life  time  of  the  said  decedent  were  by  the 
act  of  29th  January,  1817,  entitled,  "  an  act  directing  the  descent 
of  real  estates  "  entitled  to  only  so  much  of  the  real  estate  of  the 
said  decedent  as  would  be  sufficient  to  make  their  shares  respec- 
tively equal  in  value  to  the  respective  shares  of  the  other  issue 
in  the  same  degree  of  consanguinity  to  the  said  decedent. 

Vroom,  for  the  reasons  above  assigned,  moved  to  set  aside  the 
proceedings. 

W.  W.  Miller,  contra. 

PER  CURIAM.  The  question  for  the  decision  of  the  court  is, 
whether  when  it  appears  that  some  of  the  children  of  the  dece- 
dent have  been  advanced  by  receiving  real  estate  in  his  life  time 
a  judge  can  order  a  division  of  the  decedent's  lands  under  the 
act  of  llth  November,  1789.  It  is  the  opinion  of  the  whole 
court  that  the  judge  cannot  order  a  division  in  that  case.  The 
proceedings  on  this  application  must  therefore  be  set  aside. 

Proceedings  set  aside. 

CITED  IB  Stevens  v.  Endert,  1  Or.  289.     Van  Riper  v.  Eerdan,  2  Or.  132. 
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Chatham  v.  Canfield. 

THE  TOWNSHIP  OF  CHATHAM  against  THE  EXECUTORS  Of 
SAMUEL  CANFIELD,  deceased. 

CERTIORABI  TO   THE   COMMON   PLEAS  OF   MOBBIS. 

What  circumstances  and  facts  are  sufficient  proof  of  the  ownership  of  a  slave 
by  a  testator  to  make  the  executors  liable  for  his  maintenance,  under  Stat.  Revt 
Laws  375,  Sec.  26.  (See  statement  of  facts  in  this  case.) 

The  township  of  Chatham  the  plaintiffs  in  certiorari,  had 
brought  an  action  of  debt  before  a  justice  of  the  peace,  against 
the  executors  of  Samuel  Canfield,  to  recover  the  amount  of 
moneys  laid  out  and  expended  by  the  said  township,  for  the  sup- 
port of  a  negro  named  William,  alleged  to  have  been  the  prop- 
erty of  the  said  Samuel  Canfield,  deceased.  The  declaration 
contained  two  counts,  one  for  money  paid  and  expended,  and 
the  other  for  board  and  lodging.  On  the  trial  of  the  cause  before 
the  justice,  a  judgment  was  rendered  in  favor  of  the  township, 
from  this  judgment  an  appeal  was  taken  to  the  Common  Pleus, 
by  whom  the  judgment  of  the  justice  was  reversed;  and  to 
review  this  judgment  of  the  Common  Pleas,  this  certiorari  was 
brought.  The  facts  in  this  cause  as  they  appeared  by  the  state 
of  the  case  agreed  on  between  the  parties  were  as  follows: — - 
"  The  plaintiff's  gave  in  evidence  an  original  order,  made  by  one 
of  the  justices  of  the  peace  of  the  county  of  Morris,  on  the 
overseers  of  the  poor  of  the  township  of  Chatham,  to  pay  to 
the  said  negro  William,  '  one  dollar  per  week  for  and  towards 
his  support  and  maintenance.'  They  also  gave  in  evidence  a 
notice  from  one  of  the  overseers  of  the  poor  of  the  township  of 
Chatham,  directed  to  the  defendants,  bearing  date  March  20th, 
1821 ;  informing  the  said  defendants,  '  that  negro  William, 
formerly  belonging  to  their  testator,  was  a  pauper  and  unable 
to  support  himself,  and  that-tinless  they  immediately  came  and 
provided  for  his  maintenance  they  should  consider  them  respon- 
sible for  his  support;'  which  notice  was  admitted  to  have  been 
duly  served  on  the  defendants  on  the  day  of  the  date  thereof. 
And  also  a  transcript  of  the  record  of  the  will  of  Samuel  Can- 
field,  deceased,  which  said  will  contained  in  it  the  following 
clause:  'I  hereby  give  and  bequeath  to  my  sons  John  and 
Benjamin,  two  thirds  of  the  residue  of  my  real  estate,  provided 
they  indemnify,  from  any  charge,  the  rest  of  my  heirs,  for 
the  maintenance  of  my  negro  William;  but  if  they  neglect  or 
refuse  to  comply  therewith,  I  hereby  empower  my  executors  to 


SEPTEMBER  TEKM.  1824.  53 

Chatham  v.  Canfield. 

sell  and  convey  as  much  of  their  land  as  will  indemnify  said 
heirs.'  It  further  appeared  in  evidence  that  the  said  negro 
William  was  born  in  the  family  of  one  Thomas  Eckley,  for- 
merly residing  in  the  township  of  Chatham,  in  the  county  of 
Morris-'-t  hat  his  mother  was  the  slave  of  the  said  Thomas  Eck- 
ley^that  he  was  a  cripple  from  his  birth,  and  although  able  to 
do  some  light  work,  never  earning  his  subsistence,  that  after  the 
death  of  said  Eckley,  about  twenty-five  years  ago,  and  when 
said  negro  was  about  twenty  years  of  age,  he  went  to  live  with 
Samuel  Canfield,  under  some  agreement  between  the  executors 
of  said  Eckley  and  said  Samuel  Canfield,  but  whether  by  sale  or 
otherwise  was  not  positively  proved. 

"The  defendants  proved  that  it  was  reputed  that  Canfield 
received  sixty  dollars  with  the  said  negro  from  the  executor  of 
Eckley — also,  that  it  was  reputed  in  the  neighbourhood  that  the 
executor  of  Eckley  had  hired  Canfield  to  keep  said  negro. 
This  testimony  was  objected  to  as  incompetent.  It  further 
appeared  that  the  said  negro  William  remained  in  the  family  of 
the  said  Samuel  Canfield,  deceased,  and  engaged  in  his  service 
until  the  time  of  his  death,  which  took  place  in  the  year  1811. 
That  said  Canfield  died,  leaving  a  good  farm  of  upwards  of  one 
hundred  acres,  and  a  good  stock  of  farming  utensils.  He  left 
a  large  family  of  children.  John,  the  oldest  son,  was  at  the  time 
of  his  father's  death  about  thirty  years  of  age.  It  further 
appeared,  that  after  the  death  of  Samuel  Canfield,  the  negro,  Wil- 
liam was  kept  for  some  time  by  his  sons  John  and  Benjamin, 
alternately,  Benjamin  kept  him  about  one  year,  he  than  removed 
to  the  western  country,  and  agreed  with  John,  and  gave  him  a 
sum  of  money  to  take  and  keep  negro  William :  John  was  then 
in  good  circumstances,  William  lived' in  the  family  of  John,  and 
in  his  service  until  the  spring  of  1821,  when  he  was  thrown 
upon  the  township  of  Chatham.  John  died  about  a  month 
afterwards;  he  died  poor,  and  kept  the  negro  as  long  as  he  was 
able.  It  further  appeared,  that  since  the  aforesaid  notice  was 
served  on  the  defendants,  and  before  the  commencement  of  this 
action,  the  township  of  Chatham,  had  paid  the  full  amount  of 
the  sum  (for  which  the  justice  rendered  judgment,)  for  the 
relief  and  maintenance  of  the  said  negro  William,  and  that  the 
said  sum  was  no  more  than  a  reasonable  compensation  for  the 
same."  Upon  this  statement  of  facts,  W.  W.  Miller,  for  the 
plaintiffs  in  certiorari,  moved  to  reverse  the  judgment  of  the 
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Court  of  Common  Pleas  upon  two  grounds.  1.  Because  the 
Court  of  Common  Pleas  admitted  illegal  evidence,  viz.  hearsay 
and  reputation,  as  to  the  nature  of  the  transfer  of  the  negro 
from  Eckley  to  Canfield.  2.  Because  Canfield  was  to  be  con* 
sidered  in  law  under  the  facts  in  this  case,  as  the  owner  of 
negro  William,  and  that  therefore  the  plaintiffs  were  clearly 
entitled  to  a  judgment  in  their  favour. 

Frelinghuysen,  contra. 

'  PER  CURIAM.  The  court  are  of  opinion,  that  negro  William 
was,  according  to  the  evidence  in  the  cause,  the  slave  of  Bamuel 
Canfield,  and  therefore  the  judgment  of  the  Court  of  Common 
Pleas  ought  to  be  reversed.  • 

Judgment  reversed. 


SWAYZE  against  HULL. 

ON  CEBTIORABI. 

An  action  cannot  be  maintained  upon  a  note  given  by  a  candidate  to  a  pet- 
son  in  consideration  of  his  agreeing  to  give  to  the  candidate  his  interest  at  the 
ensuing  election. 

This  was  a  certiorari  brought  to  reverse  the  judgment  of  a 
justice  obtained  by  Hull,  the  plaintiff  below,  against  Swayze, 
upon  the  following  state  of  demand:  "The  plaintiff  demands 
of  the  defendant,  $59  due  the  plaintiff  on  a  note  of  hand  given 
to  him  by  the  defendant  for  $50,  bearing  date  the  24th  Febru- 
ary, 1816,  which  note  according  to  a  condition  contained  therein, 
became  due  in  the  fall  of  the  year  1816,  after  the  fall's  election, 
provided  the  said  Swayze  succeeded  in  getting  the  sheriff's 
office,  and  the  said  Samuel  Hull,  gave  him  his  interest  in  getting 
said  office,  all  of  which  provisions  and  conditions  have  been  fully 
complied  with  by  the  said  plaintiff,  and  the  said  defendant  was 
really  appointed  sheriff." 

Wall,  for  the  plaintiff  in  certiorari,  contended  that  the  judg- 
ment ought  to  be  reversed,  because  the  state  of  demand  exhib- 
ited no  legal  cause  of  action.  The  agreement  set  forth  was  a 
corrupt  bargain  to  secure  the  interest  of  the  plaintiff  below  in 
the  election  for  sheriff;  that  such  agreements  were  in  direct  vio- 
lation of  sound  policy,  and  therefore  void  by  the  principles  of 
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the  common  law,  and  that  to  countenance  them  in  a  court  of 
justice  would  be  to  destroy  the  purity  of  our  elections. 

PER  CURIAM.     There  is  no  doubt  it  is  a  corrupt  and  void 
agreement.*     Therefore  take  a  reversal. 

Judgment  reversed.* 

CITED  IN  Gulick  v.  Bailey,  5  Hal.  87.     Church  v.  Muir,  4  Vr.  321. 


JAMES  S.  RICHMAN  and  JOHN  T.  RICHMAN,  Administrators  of  THOMAS 
RICHMAN,  deceased,  against  DAVID  RICHMAN  and  MARY  RICHMAN, 
Executors  of  DAVID  RICHMAN,  deceased. 

To  an  action  of  debt  on  bond,  a  plea  that  the  bond  was  not  made  within 
sixteen  years  is  bad  under  the  statute  of  limitations.  (Rev.  Laws  411,  Sec.  6.) 
It  should  be  that  the  cause  of  action  did  not  accrue  within  sixteen  years. 

This  was  an  action  of  debt  brought  upon  a  bond,  dated  the  29th 
of  March,  1799,  conditioned  for  the  payment  of  one  hundred, 
pounds  in  ten  equal  annual  instalments,  the  first  instalment,  of 
ten  pounds  with  interest,  to  be  paid  on  the  31st  day  of  June,  1800. 
The  declaration  was  in  the  usual  form  for  the  penalty  of  the  bond. 
The  defendants  craved  oyer  of  the  bond  and  condition,  and  then 
pleaded,  First,  non  est  factum.  Second,  "that  the  said  David 
Richman,  deceased,  in  his  lifetime,  did  not  make,  execute  arid 
deliver  unto  the  said  Thomas  Richman,  deceased,  any  such  writing 
obligatory  as  is  mentioned  in  the  declaration  of  the  said  plaintiffs, 
within  sixteen  years  next  before  the  commencement  of  this  suit." 
Third,  payment.  The  plaintiffs  by  their  replication  joined  issue 
upon  the  first  and  third  pleas;  and  as  to  the  second  plea,  they 
replied  specially,  setting  out  the  condition  of  the  bond,  and 
then  stating  that  by  reason  thereof  the  defendants  "became 
liable  to  pay  to  the  plaintiffs  the  said  sum  of  one  hundred  pounds, 
equal  in  value  to  two  .hundred  and  sixty-six  dollars  and  sixty-six 
cents,  with  lawful  interest  in  the  manner  and  at  the  times  in  the 
said  condition  mentioned,  the  last  payment  to  be  made  on  the 
thirty-first  day  of  June,  eighteen  hundred  and  nine,  by  the  non- 
payment of  which  said  sum  with  lawful  interest  thereon  or  any 
part  thereof  on  the  days  and  in  the  manner  specified  in  the  said 
condition  a  cause  of  action  accrued,  &c. 

*So.  all  contracts  and  agreements  which  have  for  their  object  any  thing  con- 
trary to  principles  of  sound  policy  are  void  by  the  common  law.  Cowp.  Rep. 
39,  1  Com,  on  Cont.  30,  4  Esp.  Rep.  97. 
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To  this  replication  the  defendants  filed  a  special  demurrer, 
assigning  for  cause  of  demurrer,  that  the  replication  was  a 
departure  from  the  declaration,  that  it  was  argumentative,  and 
that  it  did  not  answer  the  pleas. 

Dayton,  for  the  plaintiffs ;  Jejfers,  for  the  defendants. 

KIRKPATRICK,  C.  J.  The  declaration  in  this  case  is  on  a  bond 
•conditioned  for  the  payment  of  £100  in  ten  equal  annual  pay- 
ments, the  first  payment  to  be  31st  June,  1800.  The  defendants 
;.plead,  1st,  non  est  factum;  2d,  bond  not  made  within  sixteen 
years  before  action  brought;  3d,  payment.  To  the  second  plea 
<there  is  a  special  replication,  and  a  demurrer  by  defendants  to 
the  replication.  The  second  plea  filed  by  the  defendants  in  this 
cause  is  manifestly  bad.  It  does  not  answer  the  declaration. 
A  plea  upon  the  act  of  February  7th,  1799,  (Rev.  Laws.  411, 
Sec.  6,)  must  be  that  the  action  was  not  commenced  within  six- 
teen years  next  after  the  cause  tnereof  accrued  ;  or  after  the 
da}*  of  payment  mentioned  in  the  condition  of  the  bond. 

FORD,  J.  The  words  of  the  statute  are,  "  that  every  action  of 
debt  upon  any  single  or  penal  bill  for  the  payment  of  money  only, 
shall  be  commenced  and  sued  within  sixteen  years  next  after  the 
cause  of  such  action  shall  have  accrued  and  not  after."  The 
second  plea  of  the  defendants  is  therefore  irregular;  it  should 
have  been  that  the  cause  of  action  accrued  more  than  sixteen  years 
ago,  and  not  that  the  bond  was  not  made  within  sixteen  years. 

ROSSELL,  J.  concurred. 
Judgment  for  the  plaintiffs. 


JOHN  TRIMMER  against  EDWARD  D.  LARRISON. 

CEBTIORARI. 

A  deposition  regularly  taken  in  a  former  cause  between  the  same  parties,  is 
not,  of  itself,  evidence  in  a  subsequent  cause  between  the  same  parties. 

This  was  a  certiorari  brought  to  reverse  the  judgment  of  a 
justice.  Upon  the  return  of  the  certiorari,  a  rule  was  taken  up- 
on the  justice  to  certify  "whether  the  deposition  of  Eobert  Lar- 
riflon  offered  in  evidence  before  him  by  the  plaintiff  below,  had 
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foeen  taken  in  this  cause  or  in  some  other  and  what  cause."  In 
return  to  this  rule  the  justice  certified,  "that  the  deposition  of 
Robert  Larrison,  offered  in  evidence  by  the  plaintiff  below,  on 
the  trial  before  him,  was  not  taken  in  this  cause,  but  in  another 
between  the  same  parties  before  then  depending  before  William 
Delliker,  esq." 

For  the  reason  disclosed  in  the  return  of  the  justice  to  the 
above  rule,  Miller  moved  to  reverse  the  judgment. 

PER  CURIAM.     Take  a  reversal.* 


ANTHONY  PHILLIPS  against  RICHARD  SHREEVE. 

CEBTIORARI. 

The  state  of  demand,  or  copy  of  account  before  a  justice  should  specify  par- 
ticulars. A  general  charge  for  "  vendue  account,"  or  "  note  of  A.  B." 
insufficient. 

Shreeve,  the  defendant  in  certiorari,  had  obtained  a  judgment, 
before  a  justice  of  the  peace,  for  the  amount  of  his  book  account, 
jk  copy  of  which  was  set  forth  in  his  state  of  demand. 

Ewing  moved  to  reverse  the  judgment  of  the  justice,  on  account 
of  the  insufficiency  of  the  state  of  demand.  The  two  items  in 
the  copy  of  the  account  or  state  of  demand,  to  which  he  objected, 
were  as  follows :  Feb.  24th,  Solomon  Reeves'  note  $9.00.  May 
18th,  vendue  account,  $10.85. 

These  charges,  he  contended,  were  not  sufficiently  specific. 

'PER  CURIAM.      For  the  reason  alleged,  let  the  judgment  be 

.reversed. 

» 

*  There  was  nothing  in  the  record  or  proceedings  of  the  justice  in  this  case,  to 
shew,  either  that  the  witness  whose  deposition  was  read,  was  sick  at  the  time 
iof  trial,  and  unable  to  attend,  or  had  died  since  the  taking  of  the  deposition. 
How  far  the  proof  of  these  facts  might  vary  the  decision  of  the  cause,  is  a  ques- 
tion worthy  of  consideration.  The  evidence  which  a  witness  gave  on  a  former 
trial  between  the  same  parties,  has,  after  his  death  been  read  in  a  civil  action,  a 
.fourfdation  being  laid  for  it,  by  the  production  of  the  postea  Coker  &  Farewell, 
2  P.  W.  563.  But  this  is  not  allowed  in  a  criminal  prosecution.  Sir  John 
JFenwick's  case  4  St.  Trials,  265.  Peake  Evid.  62. 
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SIMEON  BROADWELL  against  JAMES  STILES. 

A  person  who  voluntarily  erases  his  name  written  on  the  back  of  a  promis- 
nory  note,  will  not  be  permitted  to  prove  that  the  endorsement  thus  obliterated 
was  not  his  genuine  signature. 

He  who  voluntarily,  without  mistake  or  accident,  destroys  primary  evidence, 
thereby  deprives  himself  of  the  production  and  use  of  secondary  evidence. 

This  cause  came  before  the  court  on  a  writ  of  error  to  the 
Inferior  Court  of  Common  Pleas  of  the  county  of  Morris,  and 
was  argued  by  Miller  for  the  plaintiff  in  error,  and  by  Chetwood 
for  the  defendant.  Several  errors  were  assigned  and  discussed 
at  the  bar,  but  so  much  only  of  the  case  will  be  hero  presented 
as  to  shew  the  ground  on  which  the  opinion  of  the  court  was 
rendered. 

The  record  sent  up  exhibited  a  judgment  in  a  plea  of  trespass 
on  the  case,  in  favor  of  Stiles,  the  plaintiff  below,  against  Broad- 
well,  on  the  general  issue  and  payment,  pleaded  to  a  declaration 
containing  counts  in  the  usual  form  for  goods,  &c.  sold  and 
delivered,  money  paid,  laid  out  and  expended,  money  lent  and 
advanced,  and  money  had  and  received.  With  the  record  were 
returned  bills  of  exceptions,  one  of  which  was  as  follows — "  The 
said  cause  came  on  to  bo  tried  on  the  pleadings  therein  filed, 

(68).. 
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and  thereupon  one  Henry  I.  Brown  was  sworn  as  a  witness  on  the 
part  of  the  plaintiff,  and  a  certain  paper  being  shewn  him  purport- 
ing to  be  a  promissory  note  signed  by  Thomas  Bulkley  &  Co.  for 
$31  payable  to  the  order,  of  James  Stiles,  (prout  the  same),  he 
testified  that  the  said  note  had  been  lodged  by  the  said  defendant 
Simeon  Broadwell  at  the  State  Bank  at  Morris  for  collection,  and 
that  the  said  Simeon  had  received  the  money  for  the  same.  One 
Amzi  Stiles  was  then  called  and  sworn  as  a  witness  on  the  part  of 
the  plaintiff  who  testified  that  he  had  never  seen  the  said  note  in 
the  hands  of  the  said  Simeon  Broadwell.  He  was  then  asked  by 
the  counsel  for  the  plaintiff  if  he  had  seen  the  endorsement  of  the 
names  of  James  Stiles  and  Simeon  Broadwell  on  the  said  note 
before  they  were  erased,  (the  said  names  being  now  entirely  erased 
and  blotted  out)  he  answers  that  he  had  seen  those  endorsements- 
before  they  were  erased,  in  the  possession  of  the  said  James  Stiles. 
Whereupon  the  said  James  then  present  in  court  acknowledged 
that  he  had  himself  erased  the  said  endorsements  —  The  plaintiff's 
counsel  then  offered  to  prove  that  Simeon  Broadwell  had  written 
the  name  of  James  Stiles  on  the  said  note,  and  asked  the  said 
witness  whether  the  signature  of  James  Stiles  endorsed  on  said 
note  was  his  hand  writing.  The  counsel  for  the  defendant 
objected  to  the  evidence  inasmuch  as  the  plaintiff  had  himself 
obliterated  the  hand  writing  so  that  it  could  not  now  be  judged 
of;  and  the  counsel  for  the  plaintiff  insisted  that  the  evidence 
was  competent  to  prove  the  said  erased  signature  not  to  have 
been  the  genuine  signature  of  James  Stiles  —  and  the  said  judges 
did  then  and  there  consider  the  said  evidence  competent,  and 
permitted  the  witness  to  testify  that  he  believed  the  said  signa- 
ture was  not  his  father's  hand  writing  —  wherefore  the  counsel 
for  the  defendant  prayed  this  their  bill  of  exceptions,"  &c. 

EWING,  C.  J.  The  evidence  offered  and  objected  to  in  the 
Court  of  Common  Pleas  was  incompetent.  Stiles  having  in  his 
possession  the  note  drawn  in  his  favor  by  Bulkley  &  Co.  the 
amount  of  which  had  been  received  by  Broadwell  at  the  Morris 
bank  where  he  had  lodged  it  for  collection,  voluntarily,  without 
the  pretence  of  accident  or  the  excuse  of  mistake,  obliterated 
and  effaced  his  name  which  had  been  endorsed  upon  it  —  and 
then  on  the  trial  to  enable  him  to  recover  the  amount  received 
by  Broadwell,  proposed  to  prove  that  the  name  he  had  thus 
erased  was  not  genuine,  but  had  been  written  there  by  Broad- 
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well.  He  who  voluntarily,  without  mistake  or  accident  destroys 
primary  evidence  thereby  deprives  himself  of  the  production  and 
use  of  secondary  evidence.  The  best  evidence  is  required — and 
if  a  party  having  such  in  his  power  voluntarily  destroys  it,  the 
law  knows  no  relaxation  for  him,  whatever  may  be  given  to 
accident  or  misfortune.  The  fact  of  destruction  excites  suspicion 
and  unfavorable  presumption — Stiles  having  shewn  the  name  to 
.a  witness  who  believed  and  so  testified  on  the  trial  that  the 
signature  was  not  genuine,  then  entirely  defaced  it,  and  thereby 
effectually  deprived  Broadwell  of  the  benefit  of  witnesses  ac- 
quainted with  the  hand  writing  of  Stiles  who  if  they  had  seen 
.and  examined  the  name  might  perhaps  have  abundantly  satisfied 
the  jury  that  the  witness  of  Stiles  labored  under  a  mistake.  To 
.admit  of  evidence  under  such  circumstances  is  as  repugnant  to 
principle  as  to  deny  a  party  the  cross  examination  of  the  wit- 
nesses of  his  adversary.  Riggs  v.  Taylor,  9  Wheaton,  483.  Rentier 
•v.  Bank  of  Columbia,  ibid.  581. 

Without  expressing  any  opinion  on  the  other  errors  assigned, 

Let  the  judgment  be  reversed. 

.CITED  IN  Wyckoff  v.  Wyckoff,  1  0.  E.  Or.  402.      Clark,  Ex.  v.  Hornbcck,  2  0. 

E.  Or.  430,  451. 


ALEXANDER  SEMPLE  against  THE  TRUSTEES  OF  THE  PRESBYTE- 
RIAN CHURCH  AT  AMBOY. 

CEETIORAEI. 

Where  a  justice  of  the  peace  renders  a  judgment  in  the  absence  of  the  parties, 
it  must  appear  by  his  record,  that  the  cause  was  regularly  adjourned  until  the 
day  on  which  the  judgment  was  rendered,  or  that  the  parties  had  notice  of  the 
time  when  such  judgment  would  be  rendered. 

Among  several  reasons  assigned  for  the  reversal  of  the  judg- 
ment, Hardenberg,  for  the  plaintiff  in  certiorari,  insisted  that  the 
justice  had  erred  in  rendering  judgment  in  the  absence  of  the 
parties,  and  without  notice  to  them  of  the  time  by  adjournment 
.or  otherwise. 

In  answer  to  a  rule  on  the  justice  to  certify  whether  ho  did  not 
give  judgment  in  the  absence  of  the  parties,  at  a  future  day  and 
without  adjournment  to  such  day,  he  stated.  "I  took  time  to 
•consider  and  examine  the  said  cause  after  the  close  of  the  testi- 
mony, and  entered  judgment  without  the  parties  being  present, 
•but  on  the  same  day  on  which  I  gave  judgment  I  informed  both 
parties  the  result  thereof." 
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Wood  for  the  defendant.  It  is  not  shewn  that  the  justice  did 
not  adjourn  to  the  day  on  which  he  rendered  judgment,  such 
adjournment  is  therefore  to  be  presumed.  The  legal  intendment 
is  in  favor  of  regularity.  Besides,  it  appears  that  on  the  same 
day  he  informed  the  parties. 

EWING,  C.  J.  A  justice  may,  after  hearing  the  cause,  take 
time  to  consider  of  his  judgment,  but  when  he  does  so,  he  should 
adjourn  to  a  given  day,  or  at  least  give  notice  to  the  parties  of 
the  time  when  the  judgment  would  be  rendered.  He  cannot 
regularly  and  legally  give  judgment  in  the  absence  of  the  parties 
unless,  in  one  or  the  other  of  these  modes,  an  opportunity  to  be 
present  has  been  afforded  them.  In  many  respects  it  is  important 
for  them  to  be  present.  From  a  judgment  rendered  in  his  absence 
a  defendant  cannot  appeal.  The  principle  I  have  stated  is  settled 
in  this  court.  Clark  v.  Head,  2  South.  486.  Pierson  v.  Pierson,  2 
Halst.  125.  It  ought  moreover  to  appear  on  the  docket  of  the 
justice,  that  he  did  adjourn  or  give  notice.  The  regularity  of 
his  proceedings  in  this  respect  ought  to  be  shewn  by  his  record. 
The  statute  directing  the  manner  in  which  it  shall  be  kept,  requires 
him  to  enter  "the  adjournment."  Rev.  Laws  641.  It  appears  from 
his  certificate  that  on  the  same  day  he  informed  the  parties  of  the 
result ;  but  it  was  after  the  judgment  had  been  given  and  to  some 
of  the  most  essential  purposes  therefore  entirely  nugatory. 

The  other  justices  concurred. 

Judgment  reversed. 

CITED  is  Van  Doren  v.  Vandoren,  5  Hal.  341.     Neighbour  v.  Trimmer,  1 

Harr.  59. 


WILLIAM  HUNT  against  JAMES  HOWELL. 

CERTIOBARI. 

The  plaintiff  has  no  right  to  recover  for  the  nse  and  occupation  of  premises 
for  a  period  subsequent  to  the  commencement  of  the  suit ;  and  if  the  state  of 
demand  claims  for  a  period  after  the  commencement  of  the  suit,  the  judgment 
must  be  regarded  in  reference  to  the  state  of  demand  and  will  be  reversed. 

EWINQ,  C.  J.  The  action  before  the  justice  commenced  on 
the  10th  day  of  February,  1824;  the  plaintiff,  in  his  state  of 
demand,  claims  "  ninety-five  dollars  for  the  use  and  occupation 
of  my  house  and  lot  in  Congress  street,  Paterson,  Essex  county, 
from  the  first  day  of  May,  1823,  to  the  first  day  of  May,  1824." 
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Judgment  was  given  by  the  justice  on  the  6th  of  March,  1824, 
in  favour  of  the  plaintiff  for  $ 76.50,  of  debt  with  costs. 

The  demand  of  the  plaintiff  is  for  the  use  and  occupation  of 
certain  premises,  not  merely  to  the  commencement  of  the  suit, 
but  for  a  period  of  more  than  two  months*  afterwards.  It  ma}' 
be,  that  the  judgment  is  rendered  for  such  portion  only  of  the 
charge  as  is  equivalent  to  the  time  which  had  elapsed  when  it 
was  rendered,  and  the  sum  favours  such  an  inference.  But  it 
may  also  be,  that  the  justice  has  deemed  $76.50,  instead  of  895, 
that  reasonable  satisfaction  which  a  landlord  is  entitled  to 
recover  in  an  action  for  use  and  occupation;  and  inasmuch  as  a 
judgment  must  be  regarded  with  reference  to  the  state  of 
demand  which  is  the  foundation  of  it,  and  must  be  considered 
as  rendered  for  the  claim  set  up  in  the  state  of  demand,  and  as 
the  plaintiff  here  had  clearly  no  right  to  recover  for  the  use  and 
occupation  of  the  premises  for  a  period  subsequent  to  the  com- 
mencement of  the  suit,  this  judgment  is  erroneous. 

Philemon  Dickerson,  for  the  plaintiff. 
He  versed. 

CITED  IH  Allen  v.  Van  Houten,  4  Harr.  49.     Morris  Canal  v.  Van  Vorat,  1 

Zob.  116. 


WILLIAM  LUSK  against  NATHANIEL  B.  COLVIN. 

CERTIOEABI. 

Where  the  matters  to  be  proved  are  distinct,  though  component,  parts  of  a 
demand  or  defence,  the  order  of  their  production  is  wholly  immaterial.  There- 
fore in  an  action  of  trespass  for  taking  away  goods  and  chattels,  where  the 
defendant  justifies  under  a  distr^s  for  rent,  the  landlord's  warrant  under  which 
the  distress  was  made,  may  be  given  in  evidence  before  the  production  of  the 
written  agreement  under  which  the  tenant  held  the  premises,  and  proof  that 
there  was  rent  due 

Submitted  without  argument.  W.  H.  Sloan  and  W,  Miller,  for 
the  plaintiff — Anderson  and  Watt,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by  EWINQ,  C.  J. 
This  was  an  action  of  trespass  for  taking  and  carrying  away 
the  goods  and  chattels  of  Colvin.  Lusk  justified  under  a  sale 
made  in  consequence  of  a  distress  for  rent;  and  in  support  of 
bis  defence,  offered  in  evidence  the  landlord's  warrant,  under 
which  it  was  alleged  the  distress  and  consequent  sale  had  been 
made.  It  appeared  that  Colvin  was  a  tenant  in  possession  of 
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.certain  premises  of  Lusk,  and  that  there  was  an  agreement  in 
writing  between  the  parties  respecting  the  said  premises,  which 
was  not  produced.  The  counsel  for  the  appellee,  Colvin,  ob- 
jected to  the  admission  of  the  landlord's  warrant,  until  the 
.appellant  should  first  shew  the  said  written  agreement,  and 
prove  that  rent  was  due  at  the  time  of  the  distress.  The  court 
sustained  the  objection  and  overruled  the  warrant. 

The  order  in  which  the  various  matters  of  testimony  requisite 
to  support  a  demand  or  defence  shall  be  introduced,  is  rarely 
matter  of  substance,  and  is  generally  left  to  the  choice  and  dis- 
cretion of  the  party  producing  them :  in  all  cases  indeed,  except 
where  one  matter  is  absolutely  preliminary  to  another,  as 
where  a  party  would  prove  the  contents  of  a  lost  or  destroyed 
paper,  proof  of  the  loss  or  destruction  must  necessarily  precede 
proof  of  the  contents.  But  where  the  matters  to  be  proved  are 
-distinct,  though  component  parts  of  a  demand  or  defence,  the 
order  of  their  production  is  immaterial : — a  judgment,  an  exe- 
cution and  a  deed,  are  necessary  to  be  shewn  to  make  a  title  un- 
der a  sheriff's  sale — but  "the  party  may  first  produce  and  read 
his  deed,  though  it  would  be  useless  for  his  purpose,  unless  he 
shew  the  judgment — an  objection  would  not  be  sustained  to  the 
production  of  the  deed,  until  the  judgment  had  been  first 
shewn.  If  then,  in  the  present  case  the  production  of  the  writ- 
ing and  the  proof  of  rent  had  been  indispensable  to  the  support 
.of  the  defence,  (which  because  not  necessary  is  not  considered 
or  decided),  yet  whether  the  warrant  should  be  first  produced, 
or  the  writing  first  shewn,  or  the  rent  first  proved,  was  wholly 
immaterial.  The  result  could  only  have  been  that  the  defence 
must  have  failed,  although  the  warrant  was  in  evidence,  if  the 
,rent  had  not  also  been  proved. 

.Judgment  reversed. 
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OVERSEERS  OF  THE  POOR  OF  SOUTH  BRUNSWICK  against 
SEERS  OF  THE  POOR  OF  EAST  WINDSOR. 

If  the  owner  of  a  slave,  who  is  of  sufficient  ability  to  maintain  such  slave,, 
remove  into  another  state,  the  slave  does  not  acquire  a  legal  settlement  in  the~ 
township  where  the  master  had  his  last  legal  settlement. 

The  act  respecting  slaves  Rev.  Laws  375,  fixes  the  legal  settlement  of  an  un- 
manumitted  slave,  only  in  the  case  of  insolvency  of  the  master.  But  in  all 
other  cases  the  owner  or  his  representatives  are  bound  to  maintain  such  slave. 

The  facts  in  this  case  appear  in  the  opinion  of  the  court  deliv- 
ered by  EWING,  C.  J. 

Two  justices  of  the  peace  of  the  county  of  Middlesex,  at  the 
instance  of  the  overseers  of  the  poor  of  the  township  of  South 
Brunswick,  removed  a  negro  man  named  Jack  as  a  pauper  from, 
that  township  to  the  township  of  East  Windsor,  in  the  same 
county.  East  Windsor  appealed  to  the  General  Quarter  Ses- 
sions by  whom  the  order  of  removal  was  quashed. 

Jack,  the  pauper,  is  the  slave  of  John  Mount,  who  at,  and. 
prior  to,  the  year  1802,  resided  and  had  a  legal  settlement  in  the 
township  of  E.  W.,  from  which  in  that  year  he  removed  into 
the  state  of  New  York,  where  he  now  resides,  and  is  of  sufficient 
ability  to  provide  for  and  maintain  the  said  slave. 

It  is  conceded  by  the  counsel  of  both  sides,  and  is  certainly 
true,  that  the  overseers  of  the  poor  of  a  township  where  a  per- 
son needs  relief,  must  provide  for  him,  unless  and  until  they  can. 
find  some  other  person  or  township  legally  chargeable,  and  that 
the  township  where  such  relief  is  needed  and  administered  can- 
not change  their  burthen  to  another,  unless  a  legal  settlement 
in  such  other  township  can  be  established. 

On  the  part  of  S.  B.  it  is  shewn  that  the  settlement  of  John 
Mount,  the  owner  of  Jack,  was  in  the  year  1802,  when  he  left 
this  state,  in  the  township  of  East  Windsor,  and  it  is  contended 
that  the  legal  settlement  of  Jack  is  therefore  in  that  township, 
for  that  the  settlement  of  the  slave  follows  the  settlement  of 
the  owner,  the  slave  acquiring  a  derivative  settlement  from  the 
owner.  And  in  support  of  this  position,  arguments  are  drawn 
from  an  alleged  analogy  to  the  derivative  settlements  of  a  child' 
from  a  parent  and  a  wife  from  her  husband,  and  the  cases  of 
Winchenden  v.  Hatfield,  4  Mass.  Rep.  123 j  and  Dighton  v.  Free- 
town, 4  Mass.  532  are  cited. 

In  the  absence  of  legislation  on  this  subject,  as  appears  to- 
have  been  the  fact  in  Massachusetts  these  arguments  and  cases- 
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would  be  entitled  to  respectful  consideration,  but  our  legisla- 
ture have  made  provision,  and  to  their  enactment  alone  we  must, 
therefore  resort  for  our  guide. 

By  the  25tb  section  of  the  act  respecting  slaves,  Rev.  Lawsr 
375,  it  is  enacted  that  the  legal  settlement  of  every  slave 
manumitted  agreeably  to  the  directions  of  that  act,  who  shall 
be  likely  to  become  a  public  charge,  shall  be  in  that  township 
or  place  in  the  state  where  the  owner  manumitting  such  slave 
shall  have  a  legal  settlement  at  the  time  of  such  manumission. 
By  the  26th  section  of  the  same  act  it  is  enacted,  that  the 
owner  of  any  negro  or  other  slave  not  manumitted  according  to 
the  directions  of  that  act,  his  or  her  heirs,  executors  or  admini- 
strators shall  be  obliged  at  all  times  to  support  and  maintain 
such  slave,  provided,  that  if  any  such  owner  shall  become  in- 
solvent and  so  unable  to  provide  for  and  maintain  his  or  her 
slave,  who  shall  by  sickness  or  otherwise  be  rendered  incapable 
of  supporting  himself  or  herself,  then  such  slave  shall  be 
deemed  a  pauper,  whose  legal  settlement  shall  follow  the  legal . 
settlement  in  this  state  of  his  or  her  owner.  The  first  of  these 
sections  relates  to  manumitted  slaves,  and  fixes  their  place  of 
settlement.  The  second,  to  unmanumitted  slaves.  It  imposes  on» 
the  owners  and  their  representatives  the  burthen  of  their  main- 
tenance and  support,  and  in  one  case,  and  one  only,  where  the 
owner  is  become  insolvent,  and  so  unable  to  maintain  his  slave,, 
fixes  his  settlement,  the  legal  settlement  in  this  state  of  his  owner. 

The  legislature  had  the  subject  before  them,  and  they  have 
provided  in  the  whole  extent,  in  such  manner  as  to  them  seemed 
proper.  They  have  giv,en  a  settlement  to  the  manumitted 
slave.  They  have  given  no  settlement  to  the  unmanumitted 
slave,  except  when  the  owner  shall  become  insolvent,  and  so- 
unable  to  maintain  him.  But  if  the  position  be  sound,  that  the- 
slave  on  general  principles  derives  a  settlement  from  his  master,, 
why  expressly  provide  that  the  settlement  of  a  manumitted 
slave  shall  be  that  of  the  owner  at  the  time  of  manumission? 
and  that  the  settlement  of  an  unmanumitted  slave  whose  owner 
is  insolvent,  and  so  unable  to  support  him,  shall  follow  the 
settlement  of  his  owner?  It  is  answered  that  these  sections  are 
merely  declaratory,  and  are  expressly  enacted  to  dispel  doubt 
and  prevent  dispute.  But  this  answer,  if  true,  would  avail  > 
nothing,  because  they  must  be  taken  to  comprehend  and  declare 
all  the  law  on  the  subject  of  the  settlement  of  manumitted  and- 

VOL.  in.  E 
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unmanumitted  slaves,  otherwise  the  inadmissible  absurdity  would 
follow,  that  the  legislature  professing  to  declare  the  law,  have 
done  so  in  part  and  have  left  the  rest  covered  with  the  very 
doubts  and  disputes  they  sought  to  dispel. 

From  this  view  of  the  matter  it  is  clear  that  unless  a  settle- 
ment nan  be  shewn  in  E.  W.  in  this  case  under  the  26th  sec. 
the  slave  not  having  been  manumitted,  no  settlement  exists. 

It  is  admitted  by  the  counsel  of  South  B.  that  the  case  is  not 
within  the  words,  but  is  insisted  to  be  within  the  equity  of  that 
section. 

It  is  said  the  owner  is  not  within  the  state,  he  has  no  property 
here,  that  a  suit  cannot  be  maintained  against  him  in  the  courts 
of  New  York  where  he  resides  and  has  sufficient  property,  and 
therefore  he  is  within  the  reason  and  spirit  which  is  the  equity 
of  the  act.  But  this  argument  proceeds  on  an  assumption 
which  cannot  be  conceded — has  not  been  proved — and  is  un- 
sound. The  courts  of  the  state  of  New  York  would  entertain 
a  suit  and  enforce  a  recovery  for  the  maintenance  of  the  slave. 

,Mount  became  the  owner  of  the  slave  under  the  laws  of  New 

.  Jersey ;  he  subjected  himself  to  all  liability  which  those  laws 
thereby  imposed  upon  him;  he  entered  into  an  implied  contract 
to  provide  for  and  maintain  such  slave ;  for  where  the  law 
•imposes  a  duty  it  raises  an  implied  contract,  (3  Black.  Com. 
160 ;)  such  liability,  such  contract,  the  courts  of  New  York 
•would  enforce ;  and  the  case  is  by  no  means  analogous  to  that 

.  of  the  courts  of  one  state  called  on  to  impose  or  enforce  the 
penal  statutes  of  another. 

If  however  the  courts  of  New  York  would  not  entertain  a 

>suit  for  the  maintenance  of  the  slave,  still  such  construction  of 
\thc  section  as  would  extend  it  to  the  present  case,  cannot  be 
-.admitted.  This  rule  of  construing  a  statute  by  a  supposed  equity, 
Ihowever  well  adapted  to  the  curtness  and  obscurity  of  ancient 
legislation,  can  rarely  have  place  in  modern  times.  The  words 
of  the  section  are  plain  and  specific,  they  comprehend  one  case 
and  one  only;  the  insolvency  of  the  owner  and  a  consequent 
inability.  But  the  owner  hero  is  not  insolvent,  he  is  of  acknow- 
ledged ability.  To  extend  the  words  then  to  a  case  in  terms 
directly  opposite,  would  in  fact  bo  to  enable  the  court  to  legis- 
late by  means  of  this  powerful  engine,  equity. 

The  case  of  the  King  \.  Tibbenham,  9  East  388,  has  no  an- 
alogy, and  hence  affords  no  rule  for  the  present  case.    The  intent 
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of  the  statute  there  the  subject  of  construction,  was,  to  declare  a 
woman  pregnant  of  a  bastard  child,  from  that  fact,  actually 
chargeable  and  thereby  liable  to  be  removed  to  her  own  parish, 
that  the  child  might  be  born  there,  and  thereby  the  burthen  of 
its  maintenance  be  imposed  on  that  parish,  .and  therefore, 
whether  the  woman  were  married  or  unmarried,  if  the  child 
were  a  bastard,  precisely  the  same  reason  existed.  The  child 
and  the  support  of  the  child  were  the  primary  objects  of  legis- 
lative concern  and  hence  the  court  of  K.  B.  held  the  words 
"  every  unmarried  woman  with  child,"  to  extend  to  a  married 
woman  pregnant  of  a  child  which  from  the  absence  of  the  hus- 
band was  necessarily  a  bastard.  But  under  our  statute  between 
the  inability  of  the  owner  from  insolvency,  and  the  difficulty  of 
recovering  the  expenses  of  maintenance  from  an  owner  both 
solvent  and  able,  a  wide  difference  both  in  reason  and  principle 
exists ;  they  are  as  little  within  the  same  equity  as  within  the 
same  words. 

It  is  farther  insisted  by  the  counsel  of  S.  B.  that  if  this  strict 
construction  be  given  to  our  statute,  then  the  slave  in  question 
has  no  settlement,  and  therefore  would  not  be  a  pauper  entitled 
to  relief;  but  this  conclusion  by  no  means  follows.  Every  per- 
gon  unable  to  provide  for  and  maintain  himself  is,  prima  facie,  a 
pauper  entitled  to  relief.  And  although  some  other  township, 
or  some  person  as  in  case  of  parent  and  child  provided  for  by 
statute,  may  be  subjected  to  his  maintenance,  yet  the  township, 
in  which  he  may  be,  must  provide  for  him,  and  permanently,  or 
at  least  until  his  disability  is  removed,  unless  they  can  find  some 
other  township  or  some  person  legally  chargeable.  A  man  may- 
be without  any  settlement  in  this  state,  or  by  reason  of  his 
lunacy  or  some  other  cause,  his  settlement  may  not  be  discover- 
able, yet  in  the  township  where  he  is,  he  may  be  a  pauper 
entitled  to  relief  and  to  be  maintained  until  his  settlement  be 
found  or  his  disability  removed. 

The  course  of  proceeding  resulting  from  the  view  thus  taken 
of  our  laws  respecting  slaves  and  the  poor,  will  produce  no  un- 
usual or  unaccustomed  hardship  or  inconvenience  to  a  township. 
In  ordinary  cases  the  township  must  provide  for  a  pauper  need- 
ing assistance,  though  he  may  have  no  other  claim  than  his  pov- 
erty on  their  bounty. — So  in  case  of  a  slave.  If  his  owner  is 
of  sufficient  ability  the  law  requires  him  to  afford  support  and 
thus  relieve  the  township  where  he  may  chance  to  be  j  if  not  of 
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ability,  from  insolvency,  the  law  gives  the  slave  a  settlement 
and  thus  relieves  such  township ;  but  that  such  township  must 
in  the  one  case  seek  out  the  owner  and  in  the  other,  the  place 
of  settlement,  is  no  more  duty  than  on  ordinary  occasions  they 
find  themselves  obliged  to  perform. 

On  the  whole,  the  slave,  Jack,  had  no  legal  settlement  in  E. 
W. — the  order  of  removal  was  unduly  made. 

Let  the  order  of  the  sessions,  quashing  the  order  of  removal, 
be  affirmed,  with  costs. 

Wood,  for  the  plaintiffs  in  certiorari. 
Watt  and  Scott  for  the  defendants. 

CITED  IN  Force  v.  Haines,  2  Hair.  384,  401.     Overt.  Morris  v.  Overs.  Warren, 

2  Dutch.  312. 


ISAAC  COLE  against  JOHN  ANDERSON. 

ON   CEBTIORARI   TO   THE   COMMON   PLEAS   OF   BUEIINGTON. 

A  book  of  account  is  not  sufficiently  proved  to  be  read  in  evidence  merely 
by  a  witness  swearing  that  there  are  two  or  three  charges  in  it  against  him,  one 
of  which  was  charged  higher  than  he  understood  it  ought  to  be,  and  when  the 
witness  had  never  seen  the  book  until  it  was  produced  before  the  justice,  did 
not  know  the  hand  writing  in  which  it  was  kept,  and  had  never  seen  an  entry 
made  in  it,  or  settlement  by  it. 

Submitted  without  argument.  Sloan,  for  the  plaintiff — Wall, 
for  the  defendant. 

EWING,  C.  J.  This  case  came  before  the  Court  of  Common  Pleas 
of  the  county  of  Burlington,  on  appeal  from  the  judgment  of  a 
justice  of  the  peace,  and  upon  the  hearing  of  the  ^appeal,  the 
appellee  who  was  the  plaintiff  before  the  justice  to  support  his 
demand,  offered  in  evidence  a  book  purporting  to  be  a  book  of 
accounts,  and  to  prove  the  same  examined  a  witness,  who  stated 
he  had  never  seen  the  book  until  it  was  produced  before  the  jus- 
tice— that  he  did  not  know  the  hand  writing  in  which  the  book 
was  kept — that  he  had  never  seen  any  entry  made  in  it — that 
he  never  had  mado  a  settlement  at  which  it  was  produced — but 
there  were  charges  in  it  against  him  for  two  or  three  things  he 
had  had,  one  of  which  was  charged  higher  than  he  understood 
it  was  to  be — and  upon  this  evidence  the  court  overruled  an 
objection  made  by  the  appellant  to  its  admissibility,  decided  that 
it  was  duly  proved  and  allowed  it  to  bo  read. 
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The  testimony  of  the  witness  established  no  one  fact  in  sup- 
port of  the  admissibility  of  the  book,  afforded  not  the  slightest 
ground  of  inference  that  it  was  a  book  of  original  entries,  kept 
or  made  by  the  party  at  the  time  of  the  transactions  it  professed 
to  record.  Notwithstanding  the  testimony  it  may  have  been  a 
copy,  not  the  original ;  it  may  have  been  made  on  the  very  day 
of  the  trial  before  the  justice,  and  not  at  the  time  the  articles 
were  sold  or  the  work  done  for  which  the  appellant  sought  to 
recover.  The  Court  of  Common  Pleas  erred. 

Judgment  reversed. 

CITED  IN  Allaire  v.  Day,  3  Stew.  235. 


THOMAS  GORDON  against  WILLIAM  MYERS. 

CEBTIOEAEI. 

A  state  of  demand  containing  a  charge  for  a  certain  sum  "  being  the  amount 
of  principal  and  interest  due  on  printing  done  in  the  year  1817,"  without  stat- 
ing whether  at  one  or  several  times,  and  how  much  is  claimed  for  principal  and 
how  much  for  interest,  is  insufficient. 

The  state  of  demand  was  as  follows : — "  William'  Myers 
demands  of  Thomas  Gordon  forty-four  dollars  and  forty-eight 
cents,  being  the  amount  of  principal  and  interest  due  on  print- 
ing done  in  the  year  1817."  WILLIAM  MYERS. 

In  answer  to  a  rule  the  justice  certified. — "I  received  a  leter 
from  the  defendant  in  the  above  action,  Thomas  Gordon,  on  the 
return  day  of  the  summons,  and  before  the  time  of  trial,  stating 
that  the  demand  was  unjust,  that  he  owed  nothing  to  the  plain- 
tiff, and  that  he  could  not  attend,  and  requesting  an  adjournment 
to  the  extent  the  law  would  permit,  at  HowelFs  tavern,  and 
that  I  would  issue  a  subpoena  for  John  T.  Blackwell,  esq.,  in 
his  behalf,  and  inform  of  the  time  and  place  of  trial.  The 
plaintiff  attended  from  New  Brunswick,  with  the  witness  and 
insisted  on  trial,  and  there  being  no  plea  or  offset  filed,  and  no 
other  appearance  than  the  letter  aforesaid,  I  proceeded  to  trial." 

After  the  examination  of  a  witness,  he  rendered  judgment 
for  the  plaintiff. 

The  insufficiency  of  the  state  of  demand,  and  the  refusal  of 
an  adjournment  were  assigned  by  the  counsel  of  Gordon  as 
reasons  for  reversal. 
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EWING,  C.  J. — The  state  of  demand  is  insufficient.  How 
much  is  claimed  for  principal  and  how  much  for  interest,  is  not 
shewn.  "Printing  done  in  1817,"  but  whether  at  one  or  at  sev- 
eral times  in  that  year  is  not  stated.  How  could  a  defendant 
under  such  a  state  of  demand  prepare  to  shew  that  the  charge 
of  the  plaintiff  for  the  printing,  or  for  any  part  of  it,  was  exces* 
sive? 

FORD,  J.  expressed  his  opinion  to  the  same  effect. 

EOSSELL,  J.  The  application  for  an  adjournment  was  made 
on  the  return  day  of  the  summons,  upon  reasonable  grounds 
and  without  any  appearance  of  the  affectation  of  delay. 

Saxton,  for  plaintiff. 
Wood,  for  defendant. 
Judgment  reversed. 
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HAND  against  HOFFMAN. 

Parol  evidence  cannot  be  admitted  to  abridge  the  natural  import  of  the  term* 
made  use  of  by  devisor  in  a  will. 

Parol  evidence  shall  not  be  admitted  to  explain  a  devise,  when  the  will  can 
have  an  effectual  operation  without  such  evidence. 

The  facts  of  this  case  are  sufficiently  developed,  and  will  be 
fully  understood  by  the  opinions  delivered. 

L.  Q.  C.  Elmer  for  plaintiff. 
D.  Elmer,  for  defendant. 

EWING,  C.  J. — Upon  the  trial  of  this  cause  which  is  an  action 
of  trespass  quare  clausum  fregit,  the  defendant,  having  pleaded 
liberum  tenementum,  made  title  to  the  locus  in  quo  under  Jonas 
Hoffman,  deceased,  who  was  admitted  to  have  been  seized 
thereof  at  the  time  of  making  his  will  and  at  his  decease.  He 
gave  in  evidence  the  will  of  the  said  Jonas,  bearing  date  the 
9th  September,  1809,  in  which  he  devised  to  his  son  Eli,  as 
whose  servant  the  defendant  committed  the  alleged  trespass, 
in  these  words,  "Also  I  give  him,  my  son  Eli,  all  that  part  of 
cedar  swamp  to  the  eastward  of  the  aforesaid  run  and  branch, 
below  said  saw  mill,  all  which  privileges  and  premises  I  give  to- 
my  son  Eli  his. heirs  and  assigns  forever." 
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It  was  then  shewn  to  the  jury  by  the  defendant,  that  the  locus 
in  quo  was  cedar  swamp,  and  situate  on  the  east  side  of  the 
branch  mentioned  in  the  said  will,  and  below  the  saw  mill 
therein  also  mentioned. 

The  plaintiff  then  gave  in  evidence  a  survey  to  Henry  Stiles 
of  a  tract  of  fifty  acres,  including  the  locus  in  quo,  and  a  map  of 
said  survey. 

The  plaintiff  then  offered  to  prove  "  that  Jonas  Hoffman  at 
(the  time  of  his  death  was  possessed  of  and  owned  several  tracts 
•of  land  lying  contiguous  or  in  the  same  neighbourhood,  held  under 
•  different  surveys  or  other  titles;  that  the  locus  in  quo  is  part  of 
.&  certain  50  acre  tract  called  the  Henry  Stiles'  survey,  and 
that  the  said  survey  was  originally  a  swamp  survey,  and  includes 
the  mill  pond  and  stream,  and  a  few  acres  of  upland  some  on 
both  sides  of  the  stream ;  that  this  tract  was  in  the  lifetime  of 
the  said  Jonas  Hoffman  always  called  the  grist  mill  tract,  and  so 
called  by  his  family  after  his  death  ;  that  the  saw  mill  tract  of 
20  acres  lies  some  distance  above  the  50  acre  tract ;  that  the  22 
acre  tract  of  cedar  swamp  mentioned  in  the  will  lies  immedi- 
ately above  and  adjoining  the  50  acre  tract,  partly  on  the  east 
«ind  partly  on  the  west  side  of  the  branch ;  that  between  the 
saw  mill  and  the  22  acre  tract,  there  is  a  tract  extending  across 
the  swamp  which  was  never  owned  or  claimed  by  Jonas  Hoff- 
man, and  that  said  Jonas  at  the  time  of  his  death  owned  cedar 
swamp  below  the  saw  mill  on  the  east  side  of  the  stream,  above 
the  tract  not  owned  by  him,  as  well  as  below  that  tract." 

The  evidence  thus  offered  on  the  part  of  the  plaintiff  was 
overruled  by  the  Judge  before  whom  the  cause  was  tried,  and  a 
verdict  having  been  given  for  the  defendant,  the  propriety  of 
his  determination  is  the  question  presented  for  our  considera- 
tion. 

The  case  depends  on  the  inquiry  whether  there  exists  here 
what  is  technically  called  a  latent  ambiguity:  for  it  is  clear  and 
indeed  was  not  controverted  at  the  bar,  that  without  such  ambi- 
guity, the  construction  of  the  will  must  be  drawn  from  the 
words,  and  parol  evidence  cannot  be  admitted  to  supply,  con- 
tradict, enlarge  or  vary  the  words,  nor  to  explain  the  intention 
of  the  testator. 

A  latent  ambiguity  is  where  the  words  of  a  written  instru- 
ment are  plain  and  intelligible,  but  by  reason  of  extraneous 
,  the  certain  and  definite  application  of  those  words  is  found 
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impracticable.  In  such  cage  to  preserve  the  instrument,  to  give 
it  operation  and  effect,  to  prevent  it  from  being  defeated  by 
uncertainty,  parol  evidence  to  explain  its  intent  and  to  fix  its 
application  is  admissible.  Where  a  devise  is  to  a  particular 
person  b}*  name,  and  there  are  two  or  more  of  that  name, 
Cheyney's  case,  5  Coke,  68 ;  Jones  v.  Newman,  1  W.  Black.  60 ; 
where  a  bequest  is  made  to  a  person  by  name  and  there  is  no 
person  of  that  name,  Beaumont  v.  Fell,  2  P.  Wms.  140 ;  Hodg- 
.son  v.  Hitch,  Prec.  Ch.  229 ;  where  a  bequest  is  to  a  person 
by  description  and  there  are  more  persons  than  one  answering 
that  description,  Harris  v.  Bishop  of  Lincoln,  2  Peere  Wms. 
136  ;  where  a  testator  gives  a  particular  chattel  and  he  has 
two  or  more  of  the  same  description,  1.  John.  Ch.  Rep.  234; 
where  a  man  levies  a  fine  of  the  manor  of  Dale  and  he  has  two 
manors  of  Dale,  Plowden,  85  ;  where  one  grants  the  manor  of 
S.  and  it  is  proved  that  he  has  a  manor  of  North  S.  and  a 
manor  of  South  S.  1  Philips  on  evidence,  467 ;  where  the 
testator  gave  a  sum,  part  of  his  four  per  cent,  bank  annuities, 
and  had  no  such  stock,  but  stock  of  a  different  kind  called  long 
.annuities,  Selwood  v.  Mildmay,  3  Vezey,  306 ;  in  these  and  such 
cases,  the  facts  de  hors  the  will  render  uncertain  the  application 
of  the  words  in  themselves  plain,  and  without  explanation 
from  parol  evidence,  which  from  the  necessity  of  the  case  is 
therefore  admitted,  the  devise  or  bequest  must  be  void  and 
inoperative. 

In  the  case  before  us,  it  is  manifest  that  no  such  uncertainty 
of  application,  no  such  necessity  of  additional  evidence  to  fix  and 
ascertain  the  operation  of  the  will  is  produced  by  the  facts  in 
evidence  or  would  be  by  those  proposed  to  be  proved.  The  tes- 
tator owned  cedar  swamp  on  both  sides  of  a  certain  run  or  branch, 
on  which  stood  a  saw  mill  belonging  to  him.  He  devises  to  his 
son  all  that  part  of  cedar  swamp  to  the  eastward  of  said  branch 
and  below  his  saw  mill.  Whatever  is  fairly  contained  within 
that  description  passes  to  the  devisee.  The  cedar  swamp  in  ques- 
tion is  situated  on  the  east  side  of  that  branch  and  below  the 
saw  mill.  There  is  then  no  uncertainty  in  the  application  of  the 
devise.  There  is  no  other  subject,  to  one  or  the  other  of  which 
it  exclusively  belongs,  and  to  which  of  them  thereby  becomes 
a  matter  of  doubt.  Nothing  in  the  mode  of  expression  necessa- 
rily confines  it  to  one  lot  of  cedar  swamp.  On  the  contrary  the 
words  naturally  and  fairly  extend  to  whatever  cedar  swamp  ho 
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held  eastward  of  the  branch  and  below  the  mill;  and  that  this- 
construction  is  just  and  accordant  with  the  views  of  the  testator 
is  evinced  by  a  reference  to  another  clause  in  which  intending 
to  give  part  of  a  particular  tract  he  describes  it  specifically  by 
the  terras  "the  twenty-two  acres  tract  of  cedar  swamp."  From 
the  fact  then  that  the  testator  owned  other  lots  of  land,  or  of 
cedar  swamp,  and  either  adjoining  to  or  separate  from  each  otherT 
on  the  east  side  of  the  branch  and  below  the  saw  mill,  no  uncer- 
tainty results,  for  to  all  such  cedar  swamp  the  terms  of  the  will 
have  a  clear  and  definite  application ;  nor  would  any  uncertainty 
be  induced  by  the  fact  proposed  to  be  shewn  that  the  locus  in 
quo  is  included  in  a  tract  which  in  the  lifetime  of  the  testator 
and  by  his  family  after  his  decease  was  called  the  grist  mill 
tract,  for  in  perfect  consistency  therewith,  part  of  that  very 
tract  may  be  plainly  devised  by  the  description  of  cedar  swamp 
lying  eastward  of  the  branch  and  below  the  saw  mill.  And  in 
this  proposition  there  is  nothing  which  militates  against  any 
expression  or  clause  of  the  will,  for  it  is  observable,  although 
that  tract  may  have  been  familiarly  called  the  grist  mill  tract, 
no  such  name  is  used  by  the  testator  in  his  will.  He  gives  two 
thirds  of  his  grist  mill,  with  two  thirds  of  the  privileges  of  the 
mill  pond,  stream,  &c.  to  his  son  William  ;  and  the  other  third 
part  of  his  grist  mill,  with  one  third  part  of  the  privileges  of 
the  mill  pond,  stream,  &c.  to  his  grandson  James ;  expressions 
which  by  no  means  exclude,  but  are  perfectly  consistent  with,  a 
devise  of  part  of  the  tract  called  the  grist  mill  tract,  which  was 
cedar  swamp,  to  Eli. 

In  the  doctrine  of  the  admissibility  of  parol  evidence  it  is  a 
rule  that  it  shall  never  be  admitted  where  the  will  can  have  an 
effective  operation  without  it;  and  such  evidence  shall  be  ad- 
mitted only  where  the  will  could  otherwise  have  no  operation. 
The  cases  heretofore  cited  are  all  within  that  rule.  In  Doe  v. 
Oxenden,  3  Taunton,  147,  Chief  Justice  Mansfield  says — "In  the 
case  now  before  the  court  the  will  has  an  effective  operation 
without  the  evidence  proposed  ;  every  thing  will  pass  under 
it  that  is  in  the  manor  or  parish,  or  what  he  would  naturally 
fall  his  Ashton  estate.  This  will  be  an  effective  operation, 
and  this  being  so,  the  case  in  this  respect  differs  from  all  the 
others,  because  in  them  the  evidence  was  admitted  to  explain- 
that  which  without  such  explanation  could  have  no  operation. 
It  is  safer  not  to  go  beyond  this  line."  And  in  the.  same  case 
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when  before  the  House  of  Lords,  Gibbs,  Ch.  Justice,  in  deliver- 
ing the  unanimous  opinion  of  the  judges,  4  Dow,  63,  says: — 
"The  admission  of  evidence  to  explain  the  ambiguity  is  neces- 
sary to  give  effect  to  the  will,  and  it  is  only  in  such  a  case  that 
extrinsic  evidence  will  be  admitted." 

The  application  of  this  rule  to  the  case  before  us  will  exclude 
the  parol  evidence  which  was  offered.  "Without  it  the  will  has 
effective  operation.  If  such  evidence  and  the  explanation 
intended  to  be  deduced  from  it  were  wanting,  the  devise  would 
not  cease  to  have  effect.  Without  it,  the  devise  has  a  definite 
and  certain  application.  No  ambiguity  exists,  the  explanation 
and  removal  of  which  are  necessary  in  order  to  give  effect  to- 
the  will. 

The  case  of  Doe  v.  Oxenden  may  afford  some  farther  illustra- 
tion of  this  subject.  The  testator  devised  in  these  words,  "1 
give  my  estate  of  Ashton  in 'the  county  of  Devon."  He  had  a 
paternal  estate  called  the  Youlston  estate,  and  a  maternal  estate 
which  consisted  chiefly  of  lands  lying  in  the  parish  of  Ashton 
and  partly  of  lands  lying  in  adjacent  parishes.  To  shew  that 
by  the  words  "  my  estate  of  Ashton  "  the  devisor  intended  to- 
dispose  of  the  whole  of  the  maternal  estate,  proof  was  offered  of 
expressions  used  by  the  testator  at  various  times  in  describing 
his  property:  that  his  paternal  property  he  used  to  call  his 
Youlston  estate,  and  the  estate  derived  from  his  mother  he  used 
to  call  his  Ashton  estate;  and  also  proof  of  various  written 
annual  accounts  of  his  stewards,  marked  accounts  for  Ashton 
estate,  and  containing  charges  of  rents  of  other  lands  besides 
those  in  the  parish  of  Ashton.  But  the  Court  of  Common  Pleas 
held  such  proof  inadmissible.  The  Chief  Justice  says,  "In  this 
case  my  own  judgment  only,  is  if  the  evidence  were  admitted 
that  the  testator  meant  to  devise  the  whole  of  his  maternal 
estate  to  his  maternal  relations,  and  not  only  the  land  situated 
at  Ashton.  But  to  decide  in  favour  of  this  evidence  would  be 
going  farther  than  any  court  has  yet  gone." 

In  the  case  of  Doe  v.  Lyfford  and  another,  4  Maule  &  Selwyn 
550,  Tyrell  was  seized  of  lands  in  the  hamlet  of  Suttonwick  in 
the  parish  of  Sutton  Courtney,  and  of  other  lands  out  of  Sutton- 
wick but  in  the  parish  of  Sutton  Courtney  which  he  purchased 
of  one  Lovibond: — and  devised  "all  that  his  messuage  or 
tenement,  farm,  land  and  premises  situate,  lying  and  being 
at  Suttonwick  in  the  parish  of  Sutton  Courtney  which  he 
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lately  purchased  of  and  from  Lovibond."  One  Wise  had  held 
the  wliole  as  tenant  under  Tyrell  in  his  lifetime,  at  a  yearly  rent, 
and  had  yielded  up  the  same  under  a  notice  to  quit  from  Tyrell, 
in  which  they  were  described  as. "  all  that  messuage  or  tene- 
ment, orchard,  garden,  barns,  stables,  pigeon-houae,  arable  land, 
meadow  grounds,  commons,  and  all  the  other  premises  with 
their  and  every  of  their  appurtenances  which  you  now  rent  of 
me,  situate  and  being  at  Suttonwick  in  the  parish  of  Sutton 
Courtney."  The  devisee  claimed  the  lands  out  of  Suttonwick  as 
well  as  within  it,  and  offered  in  evidence  the  notice  in  order  to 
shew  that  the  testator  treated  the  whole  estate  as  tying  in  Sut- 
tonwick, and  to  explain  the  devise.  His  counsel  argued  that  it 
was  reasonable  to  suppose  that  the  testator  did  not  intend  to 
separate  them  but  to  devise  generally  all  the  estate  which  he 
purchased  of  Lovibond,  though  he  described  it  as  at  Suttonwick 
that  being  the  place  where  the  capital  messuage  was  situate. — 
But  the  court  held  the  evidence  inadmissible.  Lord  Eiienborough 
said,  "  here  the  will  is  fully  operative  to  pass  the  lands  at 
Suttonwick,  and  there  is  nothing  in  the  description  of  them 
from  which  any  ambiguity  is  raised  as  to  the  property,  for  if 
you  look  to  the  words  '  which  he  purchased  of  Lovibond '  the 
devisor  had  lands  answering  that  description  ;  and  also  the  other 
description  if  you  look  to  the  words  '  situate  at  Suttonwick.' 
So  that  there  is  not  any  occasion  to  refer  to  extrinsic  evidence 
in  order  to  give  this  will  effect."  Le  Blanc,  Just,  said,  "  It  may 
very  possibly  be  that  this  testator  intended  to  give  something 
different  from  what  the  court  is  bound  to  say  he  meant  upon 
the  construction  of  this  will.  But  it  is  better  that  known  estab- 
lished rules  should  bo  abided  by  than  that  we  should  admit 
parol  evidence  where  it  is  not  within  the  range  of  adjudged 
•eases,  and  thereby  incur  the  hazard  of  overturning  ancient  land- 
marks," and  ho  declares  the  established  rule  to  be  "that  whore 
the  will  is  satisfied  without  it,  the  court  will  not  go  into  extrin- 
sic evidence  in  order  to  raise  difficulties  as  to  the  intention,  but 
will  construe  it  so  as  to  give  effect  to  every  word  of  the  devise." 
Bayley,  Just,  says, — "  In  devices,  the  rule  of  construction  is  to 
«nako  use  of  all  the  words  and  not  of  part ;  and  therefore  where 
a  testator  dies  seized  of  property  which  exactly  corresponds 
with  every  part  of  the  description  given  in  the  devise,  we  are 
not  at  liberty  to  resort  to  extrinsic  evidence  in  order  to  shew 
.that  he  intended  to  pass  other  property  which  answers  that 
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description  only  in  part.  In  this  case  the  testator  had  property 
to  satisfy  the  entire  description  in  the  will  and  therefore  we  can- 
not reject  a  part  of  it." 

The  principle  decided  in  these  cases  has  a  direct  application 
to  the  present.  This  difference,  in  point  of  fact,  exists,  that  the 
testimony  offered  in  these  cases  was  to  enlarge  and  extend  the 
meaning  of  the  respective  devises — to  extend  the  devise  beyond 
what,  to  use  the  language  of  the  Chief  Justice  in  the  former 
case,  the  testator  would  "naturally  call  his  Ashton  estate;"  and 
the  testimony  offered  in  the  present  case,  was  by  shewing  that 
the  testator  called  the  premises  in  question  his  grist  mill  tract, 
thereby  to  abridge  the  natural  import  of  the  term  cedar  swamp; 
and  to  establish  that  when  the  testator  gave  the  cedar  swamp  to 
the  eastward  of  the  branch  and  below  the  mill,  he  meant  only 
part  of  such  swamp ;  but  this  difference  does  not  lessen  the 
weight  of  the  cases,  for  the  principle  which  forbids  the  intro- 
duction of  parol  to  vary  written  evidence,  equally  prohibits  that 
which  would  abridge  as  that  which  would  enlarge  the  extent  of 
the  words. 

It  was  stated  at  the  bar  by  the  counsel  of  the  plaintiff  that  it 
is  surely  competent  to  prove  the  situation  of  a  testator's  prop- 
erty in  order  to  shew  where  the  devise  may  appfy.  It  is  so. 
The  evidence  under  consideration,  however,  was  not  to  estab- 
lish localities  but  for  the  avowed  purpose  of  explaining  the 
devise  in  the  will. 

On  the  whole,  the  end,  operation  and  effect  of  the  proposed 
evidence  was,  not  to  remove  a  latent  ambiguity,  but  to  vary, 
limit  and  control  the  plain  words  of  a  will  where  no  such  ambi- 
guity existed,  and  was  therefore  properly  rejected. 

Let  the  rule  to  shew  cause  be  discharged,  and  judgment  for 
the  defendant  be  entered. 

FORD  J. — This  was  an  action  of  trespass  for  cutting  trees  in 
a  cedar  swamp,  late  the  property  of  Jonas  Hoffman,  deceased ; 
it  was  situated  on  the  easterly  side  of  a  run  or  branch  of  water, 
and  below  the  said  Jonas  Hoffman's  saw  mill.  The  defendant 
pleaded  title  in  Eli  the  son  of  Jonas  Hoffman,  deceased,  and  in 
support  of  it  gave  in  evidence  a  devise  to  Eli  in  the  last  will  and 
testament  of  his  father  Jonas,  in  these  words — "  I  give  my  son 
Eli  all  that  part  of  cedar  swamp  to  the  eastward  of  the  afore- 
said run  and  branch  below  said  saw  mill." 


78  NEW  JERSEY  SUPREME  COURT. 

Hand  v.  Hoffman. 

The  plaintiff  replied,  that  this  devise  contained  a  latent  ambi- 
guity, which  rendered  it  insensible  and  void ;  and  offered  to 
prove  that  the  testator  had  three  cedar  swamps  on  the  east  side 
of  the  branch  below  the  mill,  which  he  not  only  held  under 
three  distinct  purchases,  but  that  one  of  these  swamps  was 
detached  from  the  other  two,  by  an  intervening  tract  that 
belonged  to  a  stranger;  and  as  there  was  no  possibility  of  as- 
certaining what  part  the  testator  intended,  the  devise  was  void 
for  uncertainty.  The  judge  perceiving,  however,  no  ambiguity, 
refused  the  evidence;  and  charged  the  jury  that  it  was  a  plain 
-devise  to  Eli  of  "  all  the  testator's  cedar  swamp  on  the  easterly 
side  of  the  branch  below  the  mill."  The  jury  found  accordingly; 
and  the  plaintiff  moves  for  a  new  trial  on  the  ground  of  compe- 
tent evidence  having  been  overruled  at  the  trial,  and  on  the  fur- 
ther ground  of  a  misdirection  to  the  jury. 

First,  as  to  the  admissibility  of  the  offered  evidence.  The 
general  rule  is  that  parol  evidence  shall  never  be  received  to 
explain  away  a  written  instrument,  whether  it  be  a  deed  or 
will.  The  power  of  devising  by  last  will  and  testament  would 
i>e  deeply  impaired  by  accepting  any  other  evidence  of  the  tes- 
tator's intention  than  what  is  to  be  gathered  from  the  will  itself. 
To  this  rule  there  is  however  an  exception  in  favour  of  receiv- 
ing parol  evidence  to  shew  a  latent  ambiguity.  It  is  the  nature 
•of  a  latent  ambiguity  never  to  appear  on  the  face  of  the 
will;  but  to  lie  hidden  in  the  person,  or  thing,  or  subject, 
whereof  the  will  speaks.  As  when  a  testator  devised  lands 
in  fee  simple  to  his  son,  nothing  ambiguous  appeared  on  the 
face  of  the  will ;  but  parol  evidence  was  received  to  shew  that 
the  testator  left  two  sons.  Now  parol  evidence,  or  evidence 
de  hors  is  never  admitted  unless  it  shews  a  latent  ambiguity  or 
goes  to  remove  one.  But  this  evidence  did  not  go  to  shew  one. 
The  paroi  evidence  was  manifestly  useless  if  the  devise  gave  the 
whole  on  the  east  side,  because  the  whole  must  comprehend 
all  the  parts ;  or  if  it  bo  admitted  for  argument  sake  that  only 
a  part  was  given  on  that  side,  that  part  was  manifestly  indefinite 
and  void,  without  any  aid  from  extrinsic  evidence:  an  indefi- 
nite part  of  one  swamp  being  as  void  as  an  indefinite  part  of 
three.  From  hence  it  follows,  that  the  ambiguity  (if  one  there 
be)  is  not  in  the  subject,  nor  of  the  latent  kind ;  but  is  to  bo 
found  in  the  words  and  phraseology  of  the  will,  which  is  an 
ambiguitas  patens,  appearing  on  the  face  of  the  written  instru 
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meat ;  and  to  receive  evidence  of  the  testator's  intention  from 
proof  de  hors,  extrinsic  or  parol,  would  render  all  wills  hollow, 
and  lead  to  the  making  of  wills  in  court,  and  not  to  the  legal 
.construction  of  them.  The  ambiguitas  patens  raises  no  question 
for  a  jury  and  witnesses,  but  one  of  pure  legal  construction  for 
the  court. 

Secondly — Let  us  then  examine  the  words  of  the  devise  and 
see  if  they  can  be  plausibly  perverted.  It  gives  "  all  that  part  of 
.cedar  swamp  east  of  the  run  below  the  mill."  It  is  argued  that 
the  word  "part "  necessarily  imports  less  than  the  whole.  This 
may  be  safely  admitted,  for  the  words  shew  that  the  testator  did 
not  mean  by  this  devise  to  give  Eli  all  the  cedar  swamp  that  he 
.owned;  it  clearly  imports  that  he  had  cedar  swamp  above  the 
mill,  and  Eli  is  to  have  below  it;  it  imports  that  he  had  cedar 
swamp  on  the  west  side  of  the  run  and  Eli  is  to  be  confined  to 
the  east  side.  Therefore  all  that  part  below  the  mill  on  the  east 
side  of  the  run  is  perfectly  intelligible.  The  word  part  may 
mean  section,  share,  division ;  now  a  whole  section,  a  whole  share, 
.a  whole  division,  are  phrases  too  familiar  in  our  language  to  be 
mistaken  for  solecisms.  What  places  the  matter  beyond  dispute 
is,  that  the  word  all  is  added  to  the  word  part  in  this  very 
.devise.  It  is  all  that  part  on  the  east  side;  and  how  "all  that 
part "  on  the  east  side  can  be  understood  to  mean  only  a  part 
of  that  part  on  the  east  side,  is  hard  to  imagine. 

It  is  admitted  that  the  testator  meant  to  give  some  on  that 
side  to  Eli,  and  if  the  residue  on  that  side  is  not  devised  to  him 
it  is  given  to  nobody,  and  the  testator  must  have  died  with 
regard  to  it,  intestate.  This  furnishes  a  strong  reason  in  favor 
of  the  foregoing  construction.  The  court  will  give  operation  to 
every  part  of  the  will  if  possible,  and  set  aside  no  part  of  it  for 
being  unintelligible  but  as  a  dernier  resort.  "Wherever  a  con^ 
struction  can  be  reasonably  given  to  maintain  a  devise  it  ought 
to  be  done  rather  than  to  declare  it  void  according  to  the  maxim 
of  law,  "utres  magis  valeat  quam  pereat." 

Let  the  postea  be  delivered  to  the  defendant. 

ROSSELL,  J.  concurred. 

Rule  to  shew  cause  discharged 

IN  Nevius :  v.  Martin,  1  Vr.  468.     Griscom  v.  Evens,  11  Vr.  410.     Clcvt* 
land  v.  Havens,  2  Seas.  105. 
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RALPH  ROMAINE  and  JOHN  KIP  against  MARY  ANN  NORRIS. 

ON   OEETIORAEI. 

1.  In  an  action  of  trespass  for  the  illegal  taking  of  goods  by  way  of  distress,, 
after  the  trespass  is  proved,  evidence  may  be  admitted  to  shew  the  attendant 
circumstances  in  order  to  guide  the  court  in  the  assessment  of  damages. 

2.  Although  the  whole  evidence  may  be  contained  in  the  state  of  the  case 
brought  up  to  this  court,  yet  the  court  will  only  examine  for  the  purpose  of 
settling  questions  of  law  and  will  not  decide  upon  questions  of  fact. 

3.  Whether  &•  motion  for  a  nonsuit  shall  be  heard  after  the  regular  time  (the 
close  of  the  plaintiff's  evidence)  is  a  matter  for  the  discretion  of  the  court  under 
the  circumstances  of  the  case. 

4.  Although  the  amount  of  costs  for  which  the  justice  rendered  judgment  was- 
erroneous,  and  the  Common  Pleas  on  the  appeal,  awarded  a  smaller  sum  ;  yet 
the  appellee  may  be  entitled  to  costs  in  the  Court  of  Common  Pleas. 

This  was  a  certiorari  to  the  Court  of  Common  Pleas  of  the 
county  of  Bergen,  to  bring  up  the  judgment  and  proceedings 
of  that  court  on  an  appeal  from  the  Court  for  the  trial  of  Small 
Causes,  and  was  argued  by 

Halsey,  for  the  plaintiffs  in  certiorari,  and 
W.  Miller,  for  the  defendant. 

The  material  facts  in  the  case  are  sufficiently  developed  in  the 
opinion  of  the  court,  which  was  delivered  by 

EWING,  C.  J.  The  first  reason  urged  for  the  reversal  of  the 
judgment,  is  that  on  the  trial  of  the  appeal,  the  Common  Pleas 
admitted  illegal  evidence. 

Norris  sued  Eomaine  and  Kip  in  trespass,  for  the  illegal 
taking  of  her  goods  by  way  of  distress  for  rent,  before  any  rent 
had  become  due.  In  the  state  of  the  case,  it  appears  from  the 
testimony  of  the  first  witness  examined  on  the  part  of  the  ap- 
pellee Norris,  that  in  March,  1823,  she  rented  from  Eomaine, 
part  of  an  house  at  Patorson,  from  the  1st  of  May,  1823,  for  one 
year,  at  8120,  payable  quarterly — that  the  house  was  not  then 
finished,  but  Eomaine  contracted  that  it  should  be  finished  and 
u  bed  room  made  in  the  garret  one  week  before  the  first  of 
May :  on  that  day  Norris  removed  from  New  York,  to  the  house 
under  the  agreement  she  had  made  with  Eomaine.  It  further 
appeared  in  evidence,  that  on  the  16th  of  Juno,  1823,  and  of 
courHO  before  three  months  had  elapsed,  she  left  the  house  and 
took  her  goods  to  Acquackanunck  landing,  and  was  there  about 
to  put  them  on  board  a  vessel  for  New  York,  when  the  tres- 
pass complained  of  took  place.  Having  given  evidence  of  the 
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taking  of  the  goods  and  the  avowed  purpose  for  which  they 
were  taken,  the  appellee,  Norris,  then  offered  and  after  objection 
made  was  admitted,  to  prove,  "that  Eomaine  had  not  finished 
the  house  according  to  his  contract — that  the  house  was  not 
comfortable  nor  fit  to  be  occupied — that  thei-o  was  no  bed-room 
in  the  house — that  the  garret,  in  Avhich  the  bed-room  was  to  be 
finished  by  Eomaine,  was  connected  with  the  garret  of  another 
house  in  which  men  slept— that  she  slept  part  of  the  time  in  the 
kitchen,  which  was  only  partially  fui'nished,  and  part  of  the 
time  in  the  store-room — that  after  she  moved  into  the  house  she 
frequently  requested  Eomaine  to  finish  the  bed-room  in  the  gar- 
ret for  that  she  could  not  live  so,  and  he  always  promised  to  do- 
it next  week  but  never  did."  And  this  is  the  evidence  said  to- 
have  been  unlawfully  admitted. 

The  illegal  taking  of  the  goods,  the  trespass  charged  in  the- 
state  of  demand,  having  been  proved,  and  that  the  defendants- 
had  committed  a  trespass  was  not  controverted  at  the  bar,  it 
was  certainly  material  to  ascertain  the  attendant  circumstances 
in  order  to  guide  the  court  in  the  assessment  of  damages.  VVas- 
the  taking  wanton  and  malicious?  Was  it  done  under  a  mis- 
taken belief  of  right  ?  These  surely  were  legitimate  subjects 
of  inquiry.  The  amount  of  damages  in  trespass  is  not  necessa- 
rily limited  to  the  mere  value  of  the  chattel  taken  or  destroyed. 
If  I  am  on  a  journey  and  a  man  kills  my  horse,  whereby  my 
progress  is  delayed  and  my  purpose  defeated,  is  my  remunera- 
tion limited  to  the  actual  value  of  the  animal,  the  loss  of  which 
is  perhaps  the  least  part  of  the  injury  I  have  sustained?  Upon 
the  same  principles  the  cause  which  induced  her  removal  was  a 
fair  source  of  information.  For  if  without  cause  she  deserted 
the  premises  on  the  approach  of  quarter-day  and  to  defraud  her 
landlord  of  his  rent,  she  would  surely  present  a  different  claims 
for  damages,  than  if,  having  submitted  to  a  broken  contract 
and  repeated  disappointments  until,  without  hope  of  fulfillment,, 
she  was  compelled  to  leave  an  house  not  comfortable,  and  not 
fit  for  a  female  to  live  in  because  not  finished  according  to- 
contract.  The  purpose  of  the  testimony  was  not  to  sustain  a 
ioc-overy  for  the  breach  of  the  contract — no  such  claim  was 
made  in  the  state  of  demand — no  such  claim  could  have  been 
legally  made  on  the  trial.  It  was  to  shew  the  character  of  her 
removal — and  in  this  view,  in  ray  opinion,  was  competent  and  - 
admissible. 

VOL.  in.  F 
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The  second  reason  for  reversal  is,  that  Norris  waived  the  tres- 
pass, assented  to  the  distress  and  satisfied  the  demand  of  the 
landlord. 

Whether  she  waived  the  trespass,  whether  she  assented  to  the 
distress,  whether  she  paid  the  money  and  pledged  the  sideboard 
by  way  of  compromise  and  adjustment,  as  was  insisted  by  the 
counsel  of  the  plaintiffs  in  certiorari,  or  to  relieve  her  property 
from  distress,  relying  on  her  legal  remedy,  as  was  contended  by 
her  counsel,  were  questions  of  fact,  very  proper  to  be  examined 
by  the  court  below,  but  into  which  we,  sitting  here  as  a  court 
of  error,  cannot  enter: — and  although  the  whole  evidence  heard 
on  the  trial  may  be  contained  in  the  state  of  the  case  brought 
here,  yet  it  is  presented  to  us  to  examine  questions  of  law,  only, 
not  of  fact. 

The  same  considerations  are  a  conclusive  answer  to  the  third 
rreason  assigned  for  the  reversal  of  the  judgment,  the  alleged 
-excessiveness  of  the  damages.  That  matter  cannot  legally  become 
:  the  subject  of  investigation  or  inquiry  here. 

After  the  evidence  on  both  sides  had  been  given,  the  plaintiffs 

:  in  certiorari  proposed  to  move  for  a  nonsuit,  which  the  court 

refused  to  hear,  and  this  refusal  is  the  fourth  reason  assigned 

•  ^ 

for  reversal. 

When  the  evidence  of  the  plaintiff  is  closed,  the  defendant 
.  i«  entitled  to  be  heard,  to  shew  that  the  evidence  is  insufficient 
to  maintain  the  action  and  that  a  nonsuit  should  be  ordered ; 
:  such  a  motion  is  sometimes  made  at  a  later  period  in  the  pro- 
gress of  the  cause.  But  whether  it  shall  be  heard  after  the 
regular  time,  the  close  of  the  plaintiff's  evidence,  is  a  matter  of 
•  discretion  in  the  court  under  the  circumstances  of  the  case.  It 
.iA  a  well  settled  rule  that  error  does  not  lie  upon  subjects  of 
discretion.  It  has  been  so  held  in  several  cases  in  the  Supremo 
•Court  of  the  United  States.  Woods  and  Semis  v.  Young,  4 
Cranch.  237.  Henderson  v.  Moore,  5  Cranch.  11.  Mandeville  and 
Jameson  v.  Wilson,  ibid.  15,  Moss  v.  Riddle,  ibid.  358.  The 
Marine  Insurance  Company  of  Alexandria  v.  Hodgson,  6  Cranch. 
206. 

The  fifth  reason  relates  to  the  costs.  The  judgment  of  the 
justice  was  for  f  83  damages  and  83.77  costs.  The  judgment  of 
the  Common  Pleas  was  for  $100  of  damages  and  $2.32$  costs 
before  the  justice,  with  costs  in  the  Common  Pleas  taxed  at 
111.61 
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First — It  is  insisted  that  the  amount  of  costs  for  which  the 
justice  rendered  judgment  being  erroneous,  the  Common  Pleas 
having  allowed  a  smaller  sum,  no  costs  in  the  Common  Pleas 
should  have  been  adjudged  to  the  appellee,  and  it  is  said  and 
without  doubt  truly,  that  a  party  may  appeaHf  aggrieved  in  the 
amount  of  costs  for  which  judgment  is  rendered  against  him  in 
the  court  for  the  trial  of  small  causes. 

Inasmuch  however  as  by  the  determination  of  the  Common 
Pleas,  it  appears  the  plaintiff  before  the  justice  was  entitled  to 
judgment  there  and  therefore  to  recover  costs;  inasmuch  as  if 
the  appeal  had  been  only  against  the  costs,  the  attendance  of 
witnesses,  and  other  costs  incident  to  a  trial  on  the  merits  would 
have  been  avoided,  but  the  appeal  being  against  the  judgment 
for  damages,  these  costs  in  the  Common  Pleas  were  necessarily 
incurred ;  inasmuch  as  it  does  not  appear  from  any  part  of  the 
proceedings  that  the  appeal  was  even  partially  made  on  account 
of  error  in  the  costs,  but  on  the  contrary  it  appears  from  the 
state  of  the  case  that  no  question  on  this  head  was  raised  in  the 
Common  Pleas;  the  costs  in  the  Common  Pleas  were  properly 
allowed,  notwithstanding  the  reduction  of  the  amount  of  costs 
before  the  justice. 

In  the  second  place,  it  is  said  the  amount  of  costs  taxed  and 
allowed  in  the  Common  Pleas  is  extravagant.  But  the  particu- 
lars of  the  bill  of  costs  are  not  presented  to  us.  We  cannot  enter 
into  speculations  or  conjectures  of  what  they  are;  we  are  bound 
to  presume  the  amount  legal  unless  the  contrary  is  manifested, 
especially  as  it  is  within  a  very  reasonable  compass,  for  there 
were  two  witnesses  examined  for  the  appellee  and  if  they 
attended  from  another  county  at  a  distance  of  75  miles,  and 
there  is  nothing  in  the  transcript  of  the  state  of  the  case  to  shew 
that  they  did  not,  their  legal  fees  would  have  exceeded  the 
amount  adjudged. 

Let  the  judgment  be  affirmed. 
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DELZEL  BACON  ads.  DEN  ex  dem.  SHEPHERD. 

If  a  party  neglects  to  take  advantage  of  the  first  failure  of  his  adversary  (in 
going  to  trial  within  the  time  prescribed)  he  cannot  avail  himself  of  a  subse- 
quent failure  without  having  previously  obtained  a  rule  nisi  giving  his  adver- 
sary such  time  to  go  to'trial  as  the  court  shall  direct. 

The  plaintiff  having  omitted  to  bring  this  cause  to  trial  at  the 
circuits  in  the  county  of  Cumberland  in  June  and  November, 
1824.  White  for  the  defendant  now  moved  for  judgment  as  in 
case  of  nonsuit. 

BY  THE  COUET.  By  the  rule  of  May,  1805,  if  any  party  would 
take  advantage  of  the  failure  of  the  adverse  party  in  going  to 
trial  within  the  time  prescribed  by  law,  he  shall  take  such  ad- 
vantage at  the  term  next  after  such  failure,  and  if  he  fail  so  to 
do  it  shall  be  considered  as  a  waiver  of  his  right  and  he  shall 
not  afterwards  have  such  judgment,  unless  upon  a  rule  nisi 
giving  the  party  such  short  time  to  go  to  trial  as  the  court  shall 
direct.  "  The  time  prescribed  by  law  "  is  the  next  term  after 
issue  joined,  if  there  be  sufficient  time  for  notice  of  trial.  Rev. 
Laws,  422,  sec.  64 ;  in  this  case,  the  June  circuit.  Advantage  not 
having  been  taken  of  this  failure  at  September  Term,  it  was 
thereby  waived.  The  defendant  cannot  avail  himself  of  a  sub- 
sequent failure  without  having  previously  obtained  a  rule  nisi 
•giving  the  party  such  time  to  go  to  trial  as  the  court  shall 
direct;  such  rule  not  having  been  taken  in  this  case,  the  present 
motion  is  not  allowed. 


In  the  MATTER  OF  COMMISSIONERS  appointed  by  one  of  the  justices  ol 
the  court  to  make  sale  of  the  real  estate  of  GEORGE  APPLEBY.late  of  New 
Brunswick,  in  the  county  of  Middlesex. 

In  cases  of  division  of  real  estate  by  Commissioners  appointed  by  a  Justice 
of  the  Supreme  Court  (under  the  Stat.  Rev.  Laws,  597)  if  the  report  of  the 
Commissioners  is  objected  to,  the  practice  is  for  the  party  bringing  the  report  to 
take  a  rule  of  approval  niii,  and  for  the  adverse  party  to  take  a  rule  to  shew 
cause  why  the  report  should  not  be  set  aside,  ana  the  parties  may  then  havo 
leave  to  take  affidavits. 

The  report  of  sale  of  the  commissioners  who,  having  been 
appointed  to  divide  the  real  estate  of  George  Appleby,  dec.  and 
having  reported  the  same  unsusceptible  of  division,  were  ordered 
to  make  sale  thereof,  being  now  brought  into  court,  liar- 
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denbergh  moved  for  the  approval  of  it  and  an  order  on  the 
commissioners  to  make  conveyance,  &c.  Scott  objected ;  insis- 
ted that  the  report  should  be  set  aside,  in  whole  if  necessary, 
or  at  least  in  part,  and  offered  to  produce  affidavits  in  support  of 
his^objections.  A  question  arising  as  to  the  course  of  procedure, 
and  no  practice  under  the  statute  in  qudstion,  which  is  a  recent 
one,  having  been  settled,  the  court  directed  that  a  rule  for 
approval  nisi,  c.  on  the  part  of  Harderibergh  should  be  entered, 
and  on  the  part  of  Scott,  a  rule  to  shew  cause  why  the  report 
be  not  set  aside,  &c.  and  that  the  parties  have  leave  to  take 
affidavits,  &c.  • 


ISAAC  MICKLE  against  EDMUND  BREWER. 
Same  against  Same. 

Two  several  writs  of  scire  facias  to  revive  two  several  executions  by  the  same 
plaintiff  against  the  same  defendant,  cannot  be  consolidated. 

Executions  of  fieri  facias  de  bonis  et  terris  issued  on  two  judg- 
ments obtained  in  this  court  by  Isaac  Mickle  against  Edmund 
Brewer,  had  been  placed  in  the  hands  of  John  Baxter,  sheriff  of 
Gloucester;  who,  having  levied  the  same  on  the  goods,  chattels 
and  lands  of  the  defendant,  died  without  a  sale  of  the  property 
levied  on.  Under  orders  of  this  court  a  special  scire  facias  had 
issued  in  each  case  against  the  defendant  to  shew  cause  why  the 
property  levied  on  should  not  be  sold,  Rev,  Laws,  303,  sec. 
3.  The  defendant  had  appeared  and  pleaded  in  each  case  and  now 
by  White  his  counsel  moved  that  they  should  be  consolidated. 
Sloan  opposed  the  motion  and  insisted  that  separate  writs  were 
regular  and  lawful,  and  suggested  his  belief  that  the  property 
levied  on  was  not  in  both  cases  entirely  the  same. 

BY  THE  COURT. — If  a  plaintiff  bring  several  suits  where  one 
might  equally  'subserve  his  purpose  the  court  will  order  them 
consolidated.  But  that  principle  is  not  applicable  here;  sepa- 
rate writs  of  scire  facias  were  proper;  more  obviously  perhaps, 
but  not  more  certainly  so,  if  the  property  levied  on  by  the  execu- 
tions is  not  the  same. 

Motion  overruled. 
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JOHN  I.  JONES  against  JONATHAN  OLIVER. 

The  judgment  of  a  justice  in  favor  of  Oliver  against  Jonea 

brought  into  this  court  by  certiorari  returned  to Term, 

1813,  having  been  affirmed  at  November  Term,  1823,  William 
Halsted  for  Jones  now  moved  that  satisfaction  of  the  judgment 
of  affirmance  should  be  entered,  and  produced  a  receipt,  dated 
2d  January,  1814,  and  divers  affidavits  to  prove  the  handwriting 
of  Oliver  to  the  receipt,  and  other  matters  to  establish  its 
validity.  Vroom,  for  Oliver  resisted  the  motion,  on  the  ground 
that  the  receipt  was  a  forgery,  read  divers  affidavits  to  prove 
that  the  handwriting  was  not  that  of  Oliver,  to  discredit  the 
subscribing  witness  Samuel  Broatman,  and  to  disprove  the  facts 
contained  in  the  affidavits  on  the  part  of  Jones  in  corroboration 
of  the  receipt.  He  prayed  the  court  to  impound  the  receipt 
declaring  it  to  be  the  intention  of  Oliver  to  apply  to  the  grand 
jury  for  an  indictment  against  Jones. 

BY  THE  COURT. — It  has  been  truly  remarked  by  one  of  the 
counsel  that  the  present  case  is  a  pure  question  of  fact,  involving 
many  important  considerations  of  the  genuineness  of  handwrit- 
ing, of  the  credibility  of  witnesses,  and  a  variety  of  contradictory 
testimony.  It  is  much  to  be  desired  therefore  that  it  should 
be  brought  before  that  tribunal  so  congenial  to  the  feelings 
and  habits  of  the  country,  and  so  well  adapted  to  decide 
questions  of  fact,  a  jury;  but  to  direct  an  issue  would  expose 
the  parties  to  unwarrantable  expense,  and  to  stay  or  set  aside 
the  execution  which  has  been  issued,  leaving  Oliver  to  an  action 
upon  the  judgment  of  affirmance,  would  afford  a  mode  of  trial 
probably  by  no  means  satisfactory :  moreover  it  is  stated  by  the 
counsel  of  Oliver  to  be  his  determination  to  prosecute  Jones  on 
a  criminal  charge,  and  an  expression  of  opinion  on  our  part 
respecting  the  receipt  would  create  an  influence  on  the  one  side 
or  the  other;  we  shall  therefore  suspend  the  decision  on  the 
present  application  until  after  the  next  Oyer  and  Terminer  of 
the  proper  county,  and  direct  the  receipt  to  be  placed  in  the 
hands  of  the  clerk  of  this  court  that  it  may  be  produced  there 
if  required.  If  an  indictment  is  not  found,  we  shall  render  our 
decision  ;  if  found,  we  shall  await  its  trial.  In  directing  this 
course  we  are  not  to  be  considered  as  intimating  any  opinion 
against  the  validity  of  the  receipt,  nor  do  we  recommend  the 
prosecution  of  an  indictment. 
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SAMUEL  GOLDSMITH  against  EDWARD  BANE. 

CERTIORARI. 

A  witness  who  never  saw  the  defendant  write  nor  received  any  letters  from 
him,  and  had  no  other  knowledge  of  his  hand-writing  than  from  having  seen 
writings  which  were  said  by  other  persons,  not  under  oath  at  the  time,  to  be 
the  writing  of  the  defendant,  and  comparing  it  in  his  mind  with  the  instrument 
produced,  is  not  a  competent  witness  to  prove  such  instrument. 

The  evidence  which  a  particular  witness  gave  before  the  justice,  may,  where 
such  evidence  can  be  correctly  had,  be  brought  before  the  Supreme  Court  by 
affidavit,  for  the  purpose  of  shewing  that  such  evidence  was  incompetent  or 
that  the  justice  erred  m  admitting  it. 

The  opinion  of  the  court  was  delivered  by  EWING,  C.  J. 

On  the  hearing  before  the  justice,  which  took  place  in  the 
absence  of  the  defendant  Goldsmith,  Bane  the  plaintiff,  produced 
one  witness  only,  named  Thomas  Cross,  to  prove  the  hand-writing 
of  Goldsmith  to  an  instrument,  called  in  the  state  of  demand  a 
due  bill,  and  on  which  the  action  was  brought.  Cross  testified 
that  he  had  never  seen  Goldsmith  write  nor  ever  received  any 
letters  from  him;  that  the  knowledge  he  had  of  Goldsmith's 
hand-writing  was  only  from  writings  he  had  seen  which  were 
said  by  other  persons,  not  under  oath  at  the  time,  to  be  hi* 
hand-writing,  and  by  comparing  that  writing  in  his  mind  with 
the  due  bill,  it  appeared  to  him  to  be  the  same  hand-writing. 

An  affidavit  of  Cross,  taken  under  a  rule  of  this  court,  was- 
read  on  the  argument  at  the  bar  to  shew  what  had  been  testified 
by  him,  and  the  incompetency  of  his  evidence  is  one  of  the 
reasons  assigned  for  the  reversal  of  the  judgment. 

The  evidence  was  clearly  incompetent.  It  was  from  mere 
comparison,  and  that  of  the  very  lowest  order  and  under  the 
most  suspicious  circumstances.  But  it  was  contended,  that  the 
manner  of  bringing  the  case  here,  upon  affidavit  of  the  witness 
himself  who  was  examined  below,  and  detailing  the  evidence 
given  before  the  justice,  is  irregular  and  inadmissible. 

The  subject  is  not  one  of  those  matters  which  the  justice  is 
required  to  enter  on  his  docket.  The  mode  of  bringing  it  here 
then,  by  affidavit,  under  rule  obtained,  is  proper,  as  has  been 
repeatedly  decided  by  this  court.  The  course  of  proceeding  in 
this  court  is  fully  and  distinctly  stated  by  the  court  in  the  case 
of  Sockwell  v.  Bateman,  1  Southard,  364. 

To  spread  upon  affidavit  and  produce  here,  the  evidence  given 
before  the  justice,  for  the  purpose  of  shewing  that  upon  the 
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case  before  him  he  rendered  an  erroneous  judgment  (unless  per- 
haps in  some  isolated  case  where  a  mere  question  of  law  upon 
uncontroverted  facts  came  before  him,  and  of  the  rule  in  such 
circumstances  I  express  no  opinion  at  present),  would  be  irregu- 
lar, and  such  affidavit  would  not  be  considered :  but  to  give  the 
evidence  of  a  particular  witness  where  it  can  be  correctly  had, 
for  the  purpose  of  shewing  that  such  evidence  was  incompetent 
and  that  the  justice  therefore  erred  in  admitting  it,  is  conforma- 
ble to  rule  and  to  convenience.  The  plaintiff  proceeding  in  the 
.absence  of  the  defendant  produces  evidence  at  his  peril,  for  it 
.has  been  decided,  Lummis  v.  Strattan,  Pen.  Hep.  245 ;  Skillman 
v.  Quick,  1  South.  102,  that  incompetent  evidence  examined  in 
\the  court  for  the  trial  of  small  causes,  even  in  the  presence  of 
a  party  and  without  objection,  where  the  cause  is  conducted 
by  the  parties  themselves  and  without  counsel,  is  ground  of 
reversal. 

"Where  an  affidavit  is  admissible  upon  certiorari,  no  legal 
objection  can  exist  to  such  affidavit  being  made  by  the  witness 
who  was  before  the  justice.  It  seems  indeed  the  safest  source 
of  correct  information.  He  may  not  only  best  declare  what  he 
testified,  but  as  Cross  adds,  all  he  testified. 

In  my  opinion,  the  subject  was  regularly  brought  before  us, 
the  affidavit  was  properly  read  here,  the  evidence  was  incompe- 
tent, and  the  judgment  of  the  justice  should  be  reversed. 


In  the  MATTER  OF  PARTITION  AND  SALE  OF  LANDS  late  of  SARAH 
LIPPINCOTT,  of  the  county  of  Burlington,  deceased. 

Upon  partition  and  sale  of  land  belonging  to  married  women  under  the 
statute  (Rev.  Laws  599)  the  proceeds  of  the  sale  of  such  land  will  be  ordered 
to  be  paid  to  the  husband  and  wife.  • 

The  commissioners  having  made  their  report  of  sale,  L.  H. 
Stockton  moved  for  an  order  for  the  distribution  of  the  moneys 
arirting  from  the  sale,  and  shewed  to  the  court  that  the  real 
estate  Hold,  had  been  devised  by  Sarah  Lippincott  to  her  daugh- 
ter E!lizubcth  the  wife  of  Joshua  Darnel,  and  Hannah  the  wife 
of  Richard  French.  The  statute  (Rev.  Laws,  599,  sec.  5)  directs 
that  the  moneys  arising  from  every  sale  shall  bo  ordered  by  the 
court,  to  be  paid  by  the  commissioners  to  the  parties  interested 
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in  the  lands  or  real  estate  sold,  in  proportion  to  their  respective 
rights  in  the  same.  Justice  FORD  was  inclined  to  the  opinion 
that  the  court  should  direct  the  commissioners  to  place  the 
money  at  interest;  to  pay  the  interest  to  the  husband  during  his 
life  and  the  principal  to  the  wife  if  she  survived  him,  and  to  her 
heirs  if  she  did  not.  But  inasmuch  as  no  provision  of  this  na- 
ture is  made  by  the  statute,  the  court,  after  examining  an  order 
made  in  the  case  of  the  estate  of  James  Richman  by  the  Ordi- 
nary [Williamson]  in  July  last,  where  he  directs  a  share  to  be 
paid  to  a  feme  covert,  in  which  however  the  husband  who  is  a 
party  interested  seems  to  be  overlooked,  ordered  one  half  the 
net  amount  of  sale;  after  deducting  the  costs  and  charges  &c.  to 
be  paid  to  Joshua  Darnel  and  Elizabeth  his  wife,  and  the  other 
half  to  Richard  French  and  Hannah  his  wife. — FORD  du.bitante. 


JOHN  W.  BROCAW  against  GEORGE  MARLATT. 

A  defendant  cannot  plead  specially  and  give  notice  of  the  same  subject  matter, 
but  the  court  will  put  him  to  his  election  either  to  abide  by  his  plea  or  notice. 

Vroom,  for  the  plaintiff,  moved  to  strike  out  the  notice  sub- 
joined to  the  plea  of  non  est  factum. 

BY  THE  COURT. — The  defendant  has  pleaded  non  est  factum,  per 
fraudem  and  usury,  and  has  subjoined  a  notice  that  under  the 
plea  of  non  est  factum  he  will  give  evidence  of  specified  facts  of 
usury  and  fraud.  A  defendant  may  exhibit  his  defence  either 
by  way  of  special  plea,  or  by  way  of  notice  under  the  general 
issue,  but  in  the  case  of  Chew  v.  Egbert,  and  of  the  State  Sank 
at  Elizabeth  v.  Chetwood,  it  was  held  by  this  court  that  he  cannot 
be  permitted  to  exhibit  his  defence  in  both  modes  at  the  same 
time.  The  present  case  is  within  the  rule  settled  by  those  deci- 
sions, and  the  motion  must  prevail  so  far  at  least  as  to  compel 
the  defendant,  as  was  done  in  the  first  mentioned  case,  to  elect 
by  which  he  will  abide,  his  pleas  or  his  notice.  • 

The  defendant  elected  to  strike  out  his  plea  of  usury  and  abide 
by  his  notice  in  that  respect;  to  abide  by  his  plea  of  per  fraudem, 
and  strike  out  the  matter  of  fraud  alleged  in  his  notice. 

•CITED  IN  Camp  v.  Allen,  7  Hal.  18.     Morris  Can.  &  Bk'g  Co.  v.  Van  Vorstt 
Ad.,  1  Zab.  100,  116.     Den  v.  Young,  4  Zab.  782. 
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JOHN   DEN  on  the  demise  of  PAUL   MICHEAU  and  others  against 
RICHARD  CRAWFORD. 

1.  Words  in  a  will  whereby  an  estate  for  life  with  concurrent  contingent  re 
mainders  were  created. 

2.  It  is  only  when  a  reasonable  construction  and  the  discovery  of  the  intent 
of  the  testator  are  utterly  hopeless,  that  all  effect  should  be  denied  to  a  will. 

3.  A  power  of  disposal  among  children  not  properly  executed  by  giving  all' 
to  one,  nor  by  excluding  any. 

4.  Where  a  contingent  remainder  is  given  to  a  class  of  persons,  or  to  a  per- 
son or  persons  by  description,  and  the  contingency  consists  not  merely  in  the 
uncertainty  of  the  person  or  persons  by  whom  the  estate  is  to  be  taken,  but  in 
events  disconnected  with  the  person  or  persons  to  take,  when  the  contingency 
happens,  the  estate  vests  in  the  person  or  persons  then  comprehended  in  the 
class  or  answering  the  description. 

5.  An  estate  given  to  certain  persons  subject  to  a  power  of  division  or  appor- 
tionment among  them,  will  not  be  defeated  because  he  by  whom  the  power 
should  have  been  executed  has  neglected  to  execute  or  disabled  himself  from1 
executing  it. 

6.  Although  it  is  not  necessary  to  the  due  execution  of  a  power  that  it  should1 
be  recited  or  expressly  referred  to,  yet  there  must  be  something  to  shew  that 
the  party  intended  to  execute  it. 

7.  A  feme  covert  cannot  in  New  Jersey  bind  herself  or  her  heirs  by  covenant 
of  warranty. 

8.  The  effect  of  a  collateral  warranty. 

9.  The  effect  and  operation  of  a  deed  of  bargain  and  sale  under  the  statute  of ; 
New  Jersey  for  transferring  uses  into  possession. 

A  state  of  the  case  has  been  agreed  npon  by  the  parties  as- 
follows : — 

This  cause  came  on  for  trial  at  the  Circuit  Court  for  the  county 
of  Monmouth,  before  Gabriel  H.  Ford,  esq.  one  of  the  Justices 
of  the  Supreme  Court,  at  the  sitting  of  that  court  in  the  term 
of  October,  1823,  by  a  jury  of  the  same  county;  and  the  counsel 
who  opened  the  cause  on  the  part  of  the  plaintiff,  stated  to  the 
jury  that  the  object  of  the  suit  was  to  recover  about  twenty- 
eight  acres  of  undivided  land  in  the  possession  of  the  defendant, 
being  the  one-third  part  of  the  one-fourth  part  of  a  certain  farm- 
called  the  nut  swamp,  in  the  township  of  Middletown,  in  the- 
county  of  Monmouth,  which  part  was  devised  by  Eleanor  Lyell, 
deceased,  to  her  son  Fen  wick  Lyell,  also  deceased;  and  to  show 
title  in  the  plaintiff,  he  gave  evidence  to  the  jury  as  follows: — 

1st.  The  last  will  and  testament  of  Edward  Taylor,  deceased,, 
dated  October  20th,  1779,  devising  one-fourth  part  of  his  real 
estate  to  his  daughter  Eleanor  Lyell,  and  her  three  children,  to 
wit:  Mary,  afterwards  married  to  Benjamin  Micheau,  John  Lyell 
and  Fenwick  Lyell,  as  tenants  in  common  in  fee  simple  (proui 
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the  said  will).  [It  is  admitted  by  the  counsel  of  both  parties 
and  agreed  to*  be  made  a  part  of  the  state  of  the  case,  that  John 
was  the  oldest  son.] 

2d.  The  will  of  Eleanor  Lyell,  deceased,  dated  the  24th  Decem- 
ber, 1794,  devising  one-third  part  of  her  real  estate  to  her 
son  Fenwick  Lyell,  in  the  words  following,  to  wit:  "I  give 
and  bequeath  unto  my  son  Fenwick  Lyell,  the  use  of  the  other 
half  of  my  building  aforesaid ;  that  is,  as  long  as  his  present  wife 
Catharine  shall  live,  it  is  my  will  that  he  have  the  use  of  one- 
half  of  the  said  building,  but  if  the  said  Fenwick  Lyell,  should 
die  before  his  present  wife  Catharine  Lyell,  I  hereby  direct 
this  half  of  my  building  to  return  to  my  other  legatees  as  he 
the  said  Fenwick  shall  direct  the  disposal ;  but  if  he  the  said 
Fenwick,  should  outlive  his  wife  Catharine  Lyell,  then  it  is 
my  will  that  he  have  the  full  privilege  to  dispose  at  will  and 
pleasure,  or  if  the  said  Fenwick  should  have  children  by  his 
present  wife,  then  it  is  my  will  that  he  may  dispose  to  his 
children  as  he  may  think  proper;  and  it  is  also  my  will,  that  he 
have  one-third  part  in  value  of  all  lands  and  moveables  for  his 
use  during  his  said  wife's  life ;  and  if  he  should  die  before  his 
wife  Catharine  Lyell,  it  is  my  will  that  the  above  mentioned 
part  return  to  my  legatees  as  he  shall  direct  the  disposal  thereof; 
but  should  he  outlive  his  present  wife  Catharine  Lyell,  then  it  is 
my  will  that  one-third  part  of  my  lands  and  moveable  estate  be 
given  unto  him,  and  I  do  hereby  give  to  him  the  said  Fenwick, 
his  heirs  and  assigns,  the  aforesaid  third.  Item,  it  is  my  will 
that  my  daughter  Mary's  children  are  not  to  have  any  more 
land  belonging  to  the  said  tract  we  live  on  ;  but  whatever  more 
may  be  coming  out  of  said  tract  unto  said  children,  shall  be  paid 
in  money  to  be  put  to  interest,  my  said  daughter  to  have  the 
interest  during  her  life  (prout  said  will.) 

3d.  The  plaintiff  also  produced  Edward  Taylor  a  witness,  who 
being  duly  sworn,  testified  that  he  was  a  grandson  of  Edward 
Taylor,  the  testator  named  in  the  first  will  above  mentioned, 
and  was  well  acquainted  with  Fenwick  Lyell,  son  of  Eleanor 
Lyell,  the  testatrix  in  the  second  will.  That  the  said  Fenwick 
Lyell,  died  on  the  18th  December,  1822,  without  issue  and  in  the 
lifetime  of  his  wife  Catharine,  who  is  still  alive. 

That  John  Lyell,  brother  of  Fenwick,  died  on  the  24th  October. 
1811,  without  lawful  issue;  but  leaving  a  natural  daughter 
now  the  wife  of  Peter  G.  Conover.  That  Edward  Taylor,  the' 
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testator  aforesaid,  died  on  the  18th  January,  1783.  That  Eleanor 
Lyell,  the  testatrix  aforesaid,  died  on  the  30th  December,  1794. 

That  soon  after  the  death  of  the  said  Edward  Taylor,  Mary 
Lyell  intermarried  with  Benjamin  Micheau,  and  died  on  the 
17th  of  Ma}',  1821,  leaving  tne  lessors  of  the  plaintiff  her  children 
and  heirs  at  law.  And  the  said  Edward  Taylor  further  gave  in 
evidence  and  testified  that  after  the  death  of  the  testator, 
Edward  Taylor,  a  partition  and  division  of  his  real  estate  was 
made  by  his  executors  among  his  devisees,  and  the  farm  called 
the  nut  swamp  farm,  consisting  of  three  hundred  and  thirty- 
six  acres,  was  allotted  as  the  share  of  Eleanor  Lyell  and  her  three 
children.  That  they  went  into  possession  in  pursuance  thereof, 
and  they,  and  those  claiming  under  them,  have  held  the  same 
<jver  since  the  said  partition.  That  after  the  marriage  of  Mary 
Lyell  and  in  the  lifetime  of  Eleanor  L}*ell,  her  share  of  the 
nut  swamp  farm,  under  the  will  of  Edward  Taylor,  was  set 
off  to  her  and  her  husband  Benjamin  Micheau;  and  they  went 
into  possession  thereof  severally,  soon  after  the  death  of  Edward 
Taylor  and  built  upon  it,  and  the  family  have  lived  ever  since, 
and  still  live  on  it. 

That  after  this  share  was  taken  off,  Eleanor  Lyell  and  her  two 
eons  John  and  Fenwick  held  the  residue  of  the  nut  swamp 
farm,  in  common,  working  it  together,  That  they  built  a  house 
upon  it,  and  lived  altogether  until  after  the  death  of  Eleanor 
Lyell.  That  soon  after  the  der.  th  of  Eleanor,  her  sons  John  and 
Fenwick  divided  and  made  partition  both  between  themselves 
and  also  with  Benjamin  Micheau  of  all  their  right  in  the  nut 
Hwamp  farm,  and  executed  releases  to  each  other,  (prout  the 
said  releases  hereinafter  set  forth).  And  shortl}-  afterwards 
Fenwick  Lyell  sold  his  share  to  Richard  Crawford  the  defendant, 
who  is  now  in  possession  thereof. 

4th.  The  plaintiff  also  gave  in  evidence  the  will  of  Fenwick 
Lyell  dated  16th  December,  1822,  devising  all  his  real  and  per- 
sonal estate  to  the  lessors  of  the  plaintiff  (prout  the  said  will.) 

The  defendant  confessed  lease,  entry  and  ouster,  and  the 
plaintiff  rested  for  the  present. 

The  defendant  gave  in  evidence:  1st,  The  original  division 
of  the  estate  of  Edward  Taylor,  whereby  the  nut  swamp  farm  is 
allotted  to  Eleanor  Lyell  and  her  children,  (prout  the  same).  2d, 
A  release  bearing  date  on  the  15th  May,  1795,  between  Benjamin 
Micheau  and  Mary  hi»  wife,  and  John  Lyell  and  Fenwick 
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Lyell,  (prout  the  same).  A  release  15th  May,  1795,  between 
John  and  Fenwick  Lyell  and  Benjamin  Micheau  and  Mary, 
(prout  the  same).  A  release  between  John  Lyell  and  Fenwick 
Lyell,  (prout  the  same).  3d,  A  deed  from  Fenwick  Lyell  ai"! 
wife  to  Richard  Crawford  the  defendant,  (prout  the  same)  ;  daU- 1 
16th  May,  1795.  4th,  The  defendant  called  Edward  Taylor  again, 
who  said  that  the  line  in  the  release  from  Micheau  and  wife  to 
John  and  Fenwick  Lyell,  is  the  line  which  divides  the  part  of  the 
Micheaus  from  those  of  John  and  Fenwick  Lyell.  He  supposes 
it  has  no  relation  to  the  claim  of  Micheau  against  Crawford. 

The  defendant  also  called  Peter  G.  Conover,  who  testified 
that  he  i.s  in  possession  of  John's  share. — That  the  lines  of  the 
releases  run  between  the  tracts  of  the  Lyells  on  one  side  and 
the  Micheaus  on  the  other,  and  the  possessions  have  been  in 
conformity  to  the  releases  ever  since  they  were  executed,  as  he 
believes.  Fenwick  LyelFs  part  was  one  hundred  and  eight 
acres.  John  LyelPs  part  one  hundred  and  ten  or  twelve.  The 
defendant  also  offered  a  release  from  John  Taylor,  Edward  Tay- 
lor and  Joseph  Taylor  to  Benjamin  Micheau  and  Mary  his  wife, 
John  Lyell  and  Fenwick  Lyell,  dated  18th  September,  1800, 
(prout  the  same.) 

After  the  defendant  rested,  the  plaintiff  called  Edward  Tay- 
lor again,  who  testified,  that  he  understood  that  after  the  death 
of  Eleanor  Lyell,  a  settlement  of  the  lines  between  her  children 
took  place,  and  that  these  lines  mcluded  what  they  claimed 
both  under  the  will  of  their  grandfather  and  their  mother.  Ho 
means  the  lines  of  the  releases  between  the  Lyells  and  Micheaus, 
and  between  John  and  Fenwick  Lyell.  That  he  has  heard  the 
deed  from  Fenwick  Lyell  to  Richard  Crawford  read.  It  con- 
veys the  whole  share  of  Fenwick  Lyell,  that  which  he  held 
under  the  will  of  Edward  Taylor,  and  also  the  share  be  held 
under  the  will  of  his  mother,  Eleanor  Lyell.  That  Fenwick 
Lyell  at  the  date  of  his  will  and  at  the  time  of  his  death  had  na 
other  real  estate.  That  Crawford  is  in  possession  of  the  entire 
share  of  Fenwick  Lyell  in  the  nut  swamp  farm,  and  Peter  G. 
Conover,  claiming  under  John  Lyell,  is  in  possession  of  John 
Lyell's  share.  That  the  difference  in  the  quantity  of  land  held 
by  John  and  Fenwick  was  owing  to  John's  letting  his  brother 
have  three  or  four  acres  near  the  barn  to  accommodate  him. 

Either  party  to  be  at  liberty  in  one  term  to  turn  this  case  into- 
a  special  verdict. 
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Upon  the  foregoing  case  a  very  full  argument  took  place  at 
November  Term  last,  by  R.  Stockton  and  Wood  for  the  plaintiff, 
.and  Wall  and  L.  H.  Stockton  for  the  defendant.  The  court  took 
time  to  advise,  and  at  this  term  the  following  opinions  were 
.delivered. 

EWING,  C.  J.  —  The  premises  in  question  in  this  action  of 
.ejectment  are  the  one-third  part  of  the  one-fourth  part  of  a  farm 
in  the  township  of  Middletown  in  the  county  of  Monmouth,  called 
the  nut  swamp  farm  ;  of  which  one-fourth  part  Eleanor  Lyell  be- 
•eame  seized  and  possessed  under  the  will  of  her  father  Edward 
Taylor,  the  other  three  parts  belonging  under  the  same  will  to 
her  children  John,  Fenwick  and  Mary,  then  the  wife  of  Benjamin 
Micheau;  two  of  these  three  parts,  belonging  to  John  and  Fen- 
wick,  remaining  with  her  fourth  part  in  common  and  undivided, 
and  the  other  of  those  three  parts  or  the  remaining  fourth  part 
having  been  previously  set  off  in  severally  to  Mary  Micheau. 

Being  so  seized  of  the  said  undivided  fourth  part,  Eleanor 
Jjyell  made  her  last  will  dated  24th  December,  1794,  in  which 
she  gave  one-third  of  all  her  lands  "  and  moveable,"  and  also 
•one-half  of  all  the  building  on  the  said  lands  she  then  possessed, 
.belonging  to  her,  to  John  her  sbn  and  his  heirs  and  assigns  for- 
.ever.  She  gave  one-third  of  her  lands  and  moveable  estate  to 
her  daughter  Mary  Micheau's  children  that  she  then  had  or 
thereafter  might  have,  reserving  to  her  daughter  the  use  during 
her  life,  and  the  disposal  at  her  decease  among  her  children, 
subjecting  this  devise  to  an  arrangement  for  the  accommodation 
of  her  daughter  and  her  children  of  which  more  will  be  said 
hereafter,  and  giving  also  to  her  daughter  Mary  a  described 
piece  of  land,  for  use  only  as  she  expresses  it.  The  will  also 
•contains  a  devise  to  Fenwick  in  the  following  words  —  "And  it 
is  also  my  will  that  he,"  her  son  Fenwick,  named  in  the  preced- 
ing clause,  "  have  one-third  part  in  value  of  all.  lands  and  move- 
nbles  for  his  use  during  his  said  wife's  life"  his  wife  Catharine 
.also  named  in  the  next  preceding  clause,  "and  if  he  should  die 
before  his  wife  Catharine  Lycll,  it  is  my  will  that  the  above 
mentioned  part  return  to  my  legatees  as  ho  shall  direct  the  dis- 
posal thereof,  but  should  ho  outlive  his  present  wife  Catharine 
Lyell  then  it  is  my  will  that  one-third  part  of  my  lands  and 
moveable  estate  bo  given  unto  him  the  said  Fenwick,  his  heirs 
,and  assigns  .forever,  the  aforesaid  third." 
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After  the    decease    of  Eleanor   Lyell,   John,   Fen  wick    and 
Jtfieheau  and  wife,  made  a  division  among  them   of  the  nut 
?swamp  farm,  including  in  the  division  not  only  the  one-fourth 
•part  which  had  belonged  to  their  mother  and  was  devised  by  her 
-will,  but  the  residue  also  of  the  farm  which  belonged  to  them 
;under  the  will  of  their  grandfather,  and  they  executed  mutual 
releases,  dated  15th  May,  1795.     On  the  16th  May,  1795,  Fenwick 
Lyell  with  his  wife,  by  deed  of  bargain  and  sale  for  the  consider- 
ation of  £918  conveyed  the  tract  of  108  acres  allotted  to  him, 
unto  Richard  Crawford,  the  defendant,  and  his  heirs  and  assigns. 
John  Lyell   died   24th  October,  1811,  without  issue.     Mary 
JMicheau  died  17th  May,  1821,  leaving  the  lessors  of  the  plaintiff 
her  children  and  heirs  at  law. 

Fenwick  Lyell  on  the  15th  December,  1822,  made  his  will 
.giving  all  his  real  and  personal  estate  to  the  lessors  of  the 
plaintiff,  having  at  the  time  no  real  estate  unless  the  premises 
in  question  or  a  power  over  them.  He  died,  on  the  18th  of  the 
:Same  month,  without  issue,  and  in  the  lifetime  of  his  wife  Cath- 
.arine'who  is  still  living. 

The  claim  of  the  plaintiff  as  already  mentioned  is  for  one- 
third  of  the  land  of  which  Eleanor  Lyell  was  seized,  not  for 
•one-half  of  the  building  mentioned  in  the  will — of  that,  nothing 
is  said  in  the  state  of  the  case,  because  as  I  presume,  it  is  nob  in 
the  possession  of  the  defendant.  The  claim  then  is  founded  on 
the  clause  of  the  will  which  I  have  stated  and  to  which  our  con- 
sideration is  to  be  peculiarly  directed,  the  other  clauses  having 
,no  operation,  except  as  they  may  subserve  the  legitimate  pur- 
poses of  explaining  and  illustrating  the  clause  in  question. 

In  prosecuting  an  inquiry  into  the  validity  of  the  claim  of  the 
plaintiff, 

In  the  first  place — It  appears  to  me,  that  the  estate  in  the 
•premises  in  question  first  devised  to  Fenwick  Lyell  is  an  estate 
•for  his  life;  "he  have  one-third  part  in  value  during  his  said 
wife's  life  and  if  he  should  die  before  his  wife,"  &c.  "  but  should 
he  outlive  his  present  wife,"  &c.  The  name  of  his  wife  is  men- 
tioned, but  it  is  manifest  the  estate  was  to  remain  to  him  during 
his  life.  An  estate,  by  whatever  terms  expressed,  which  may 
remain  to  a  man  during  his  life  and  no  longer  is  an  estate  for 
ibis  life.  2  BL  Com.  121,  Go.  Lit.  42,  a  and  note  243.  There  are 
>no  words  connected  with  this  devise  which  can  either  directly 
.or  by  implication  enlarge  ;th<e  estate. 
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Secondly — It  appears  to  me,  that  to  this  estate  for  life,  and  to 
take  effect  after  its  termination,  were  added  two  estates  in  con- 
tingent remainder  in  the  same  premises,  to  take  effect  not  the 
one  after  the  other,  but  either  the  one  or  the  other,  at  the  ter- 
mination of  the  life  estate,  according  as  the  circumstances  men- 
tioned in  the  will  and  intended  to  govern  the  estate  might  then 
exist. 

These  estates  were  in  remainder;  for  neither  was  to  take 
effect  or  be  enjoyed  until  after  the  precedent  life  estate  was 
ended. 

They  were  contingent,  for  the  one  or  the  other  was  to  vest 
according  to  events  which  could  not  be  known  until  the  decease- 
of  Fenwick  ;  the  first  of  them  was  to  vest  then,  on  this  uncertain 
event,  his  death  before  his  wife,  and  the  second  of  them  was  to- 
vest,  on  this  other  uncertain  event,  the  death  of  his  wife  before 
him.  They  correspond  with  the  description  given  in  Leonard 
Lovie's  case,  10  Coke,  85 — "where  it  is  doubtful  and  uncertain- 
whether  the  use  or  estate  limited  in  future  will  ever  vest  in 
estate  or  interest  or  not,  there  the  use  or  estate  is  said  to  be  in- 
contingency,  it  may  either  vest  or  never  vest  as  the  contingenc}' 
shall  happen." 

Of  an  estate  limited  to  several  persons  upon  alternate  or 
concurrent  contingencies,  the  case  of  Luddington  v.  Kime,  1 
Lord  Raym.  203,  is  an  instance,  and  of  the  validity  of  such  lim- 
itation that  case  is  a  proof.  Sir  Michael  Armyn,  being  seized 
in  fee,  devised  the  manor  of  W.  to  Evers  Armyn  for  life,  with 
out  impeachment  of  waste,  and  in  case  that  he  should  have  any 
issue  male,  then  to  such  issue  male  and  his  heirs  forever,  and  if 
he  should  die  without  issue  male,  then  to  Sir  Thomas  Barnard- 
iston,  nephew  of  the  devisor  and  his  heirs  forever.  It  was  held 
that  here  was  an  estate  for  life  to  Evers  Armyn,  with  a  contin- 
gent remainder  in  fee  to  his  issue  male;  and  also,  a  contingent 
remainder  in  foe  to  Sir  Thomas  Barnardiston — "and  these  are," 
to  use  the  language  of  the  court,  "  not  remainders  expectant  the 
ono  to  take  effect  after  the  other,  but  cotemporary."  Instances 
of  similar  limitations  are  to  bo  found  in  Goodright  v.  Dunham,. 
Douy.  264,  and  Doe  v.  Perryn,  3  Term  Rep.  384,  also  in  Dun- 
woodie  v.  Reed,  3  Serg.  v.  Rawle,  435.  In  the  last  mentioned 
case  John  Crawford  devised  a  plantation  to  his  daughter 
Juno  Dariwoodie,  during  her  natural  life  and  at  her  decease 
uuto  her  male  heir,  viz.  John  Dunwoodie,  if  alive  at  her  death, 
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to  him  and  his  heirs  forever,  otherwise  unto  her  next  male  heir, 
unto  him  and  to  his  heirs  and  assigns  forever,  and  ordered  that 
the  said  John  Dunwoodie,  or  whoever  should  live  to  come  unto 
the  estate  of  her  male  heir,  should  three  years  after  the  posses- 
sion of  the  said  estate  pay  unto  the  other  heirs  of  said  Jane 
Dunwoodie,  the  sum  of  £200,  out  of  the  estate,  to  be  equalljr 
divided  amongst  them  to  their  use  and  behoof  forever.  The 
Supreme  Court  of  Pennsylvania,  held  that  Jane  Dunwoodie,. 
took  an  estate  for  life  with  concurrent  contingent  remainders 
in  fee,  to  John  Dunwoodie,  or  such  person  as  in  the  event  of  his 
death  in  her  lifetime  should  be  her  heir  male. 

Thirdly — It  appears  to  me,  there  is  no  such  ambiguity  or 
uncertainty  in  the  devise  as  can  justify  the  court  in  wholly  reject- 
ing it  and  declaring  it  void  and  inoperative.  The  obscurity  of 
this  clause  and  others  of  the  will,  is  fully  and  irresistibly  admit- 
ted. But  the  court  are  bound  to  treat  this  kind  of  instrument 
with  the  utmost  tenderness  and  liberality;  and  it  is  only  wheit 
a  reasonable  construction  and  the  discovery  of  the  intent  of 
the  testator  are  utterly  hopeless,  that  all  effect  should  be  denied 
to  a  will.  Shep.  Touch.  415,  432,433.  In  the  case  of  Doe  v. 
Dacre,  3  Term  Rep.  250,  EYRE,  C.  J.  says — "  I  am  for  assisting, 
to  a  reasonable  extent,  testators  who  are  not  always  assisted' 
by  the  best  advice  and  whose  state  of  mind  often  partakes  oi" 
the  state  in  which  their  bodies  are,  and  whose  advisers  if  they 
have  a  little  knowlege  of  law,  frequent!}7  make  a  strange  mix- 
ture of  technical  and  common  words.  When  I  have  got  at  the 
testator's  meaning  I  will  if  possible  give  such  a  construction  to- 
his  words  as  may  carry  his  meaning  into  execution."  And> 
Justice  Buller,  says,  "I  agree  that  a  testator  may  express  his 
intention  by  what  words  he  pleases,  and  the  court  is  so  to 
expound  his  expressions,  that  every  word  may  stand  if  possible." 
"  I  hold  that  if  there  are  repugnant  or  inconsistent  clauses,  the 
court  must  take  the  whole  will  and  find  the  meaning  as  far  as- 
they  can."  Gilbert,  in  his  treatise  on  devises,  110,  observes, 
"  The  Judges  are  very  favorable  in  the  construction  of  wills, 
that  if  possible  the  intention  of  the  testator  may  prevail;  yet 
where  the  disposition  is  made  in  such  general  terms,  that  his 
intention  is  altogether  doubtful  and  cannot  be  collected  from> 
the  words  of  the  will — in  these  cases  the  Judges  have  thought 
fit  to  reject  the  will."  Such  however  is  not  the  case  in  the? 
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will  before  us.     The  contingencies  on  which  the  remainders  are 
made  to  depend  are  sufficient!}'  obvious;   the  term   "return," 
may  be  admitted  to  be,  in  the  place  where  it  is  found,  neither 
technical  nor  philological;  yet  the  meaning  of  the  testator  in 
it's  use  cannot  be  mistaken.     The  word  "  legatees,"  is  so  definite 
and  descriptive  as  to  be  readily  applied,  and  the  persons  inten- 
ded to  take  under  it  may  be  well  understood  from  the  other 
jmrts  of  the  will ;  nor  is  it  by  any  means  obscure  that  Fenwick 
was  not  to  be  one  of  them,  for  the  estate  to  them  was  to  take 
effect  after  his  decease  and  the  disposal  among  them  to  be  made 
by  him;  and  I  cannot  yield  to  the  position  stated  at  the  bar, 
that  Fenwick  might  have  satisfied  this  clause,  enabling  him  to 
.direct  the  disposal,  by  an  execution  of  the  power  in  his  own 
; favour.   The  part  was  to  return  to  her  legatees  as  he  should  direct 
the  disposal  thereof;  the  person  to  make  the  disposal,  could  not 
by  a  fair  construction  of  the  clause  be  one  of  those  among  whom 
,  it  was  to  be  made,  much  less  the  sole  person.     The  disposal  also 
was  not  to  take  effect  until  his  decease.     Moreover  a  disposal 
<to   himself  would   be  in  direct  opposition   to  the  rules  which 
govern  such  expressions.     In  Gibson  v.  Kniven,  1  Vern.  66,  on  a 
gift  to  a. wife,  "upon  trust  and  confidence  that  she  would  not 
-dispose   thereof,   but  for  the   benefit  of  his  children."    it   was 
determined  that  no  child  could  be  excluded.     In  Alexander  v. 
.  Alexander,  2  Vezey,  640,  it  was  held  that  a  power  of  disposal 
"unto  and  amongst  such  children  begotten  between  us  and  in 
i«U(.-li  |ii'wportion"  "as  the  wife  should  appoint,"  required  adistri- 
i  but  KM i  .a/Hi ox) g  all  the  children,  each  child  must  have  some,  such 
i  shaft)  as  she  pleased,  but  not  illusory.     In  Kemp  v.  Kemp,  5 
.Vezey,  849,  the  master  of  the  rolls  held,  that  under  a  power 
ito  appoint  amongst  the  children,  as  the  donee  should  think 
jproper,  the  mother  was  bound  to  dispose  of  the  fund  so  as  to 
give  every  ot»e  a  share.     He  said  he  found  it  to  be  the  opinion 
of  a  Heric«<jf  Judges  from  Lord  Nottingham  to  that  time,  that 
wordw  like  those  amount  to  a  gift  to  all  the  objects,  and  the  exclu- 
sion of  one  is  an   undue  execution.     In  the  case  of  Hudson  v. 
Hudson's  Administrators,  6  Munford,  352,  whore   the   testator 
cmj>owo«id  his  widow  to  dispose  of  certain  slaves  among  hi.s 
children  as  she  should  think  proper,  it  was  held  that  she  could 
not  give  all  to  one,  nor  wholly  exclude  any. 

Fourthly — It  appears  to  me,  that  the  first  contingent  remainder 
became  rested  on  the  decease  of  Fenwick  in  the  lessors  of  the 
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plaintiff.  I  speak  here,  for  clearness  sake,  without  consideration 
of  the  release  by  Micheau  and  wife,  and  the  deed  of  Fenwick ; 
their  effect  will  be  hereafter  examined. 

Fenwick  died,  living  his  wife.  The  contingency  then  hap- 
pened upon  which  the  first,  not  the  second  remainder  was  made 
to  depend. 

In  that  event,  the  testatrix  declares  it  her  will  that  the  one- 
third  part  given  to  Fenwick  for  life  should  return  to  her  lega- 
tees, as  he,  Fenwick,  should  direct  the  disposal  thereof. 

The  word  return,  as  used  by  the  testatrix,  obviously  means 
the  same  as  to  go  or  to  pass. 

The  lessors  of  the  plaintiff  are  her  legatees,  the  children  of 
Mary  Micheau,  expressly  named  as  legatees  in  the  will.  It  may 
however  be  said  they  are  not  the  only  legatees  named  in  the 
will.  It  is  true,  John  Fenwick  and  Mary  are  also  legatees, 
but  Fenwick,  I  have  shewn,  could  not  take  without  violating 
the  design  of  the  testatrix ;  moreover  the  estate  was  to  take 
effect  after  his  decease:  John  and  Mary  took  nothing,  they  had 
died  before  the  death  of  Fenwick;  they  were  not  in  a  capacity 
to  take,  nor  did  they  bear  the  description  of  legatees  at  the  time 
the  estate  became  vested,  however  fully  they  may  have  borne 
it  while  the  estate  remained  contingent.  If  a  I'emainder  be  lim- 
ited to  the  right  heirs  of  A.,  and  A.  die  during  the  particular 
estate,  leaving  several  sons,  the  eldest  only  as  his  heir  will  take 
the  remainder;  if  leaving  two  daughters,  both  will  take  as  pur- 
chasers and  in  joint  tenancy,  and  not  by  descent  as  parceners. 
Jf  A.  had  had  three  daughters,  and  the  eldest  had  died  leaving 
several  sons,  the  second  leaving  two  daughters  and  the  youngest 
daughter  living,  here  the  eldest  son  of  the  eldest  daughter,  the 
two  daughters  of  the  second  and  the  youngest  daughter  herself 
would  take  the  .  remainder,  Watkins  on  descent,  150,  note. 
Where  a  contingent  remainder  is  given  to  a  class  of  persons,  or 
to  a  person  or  persons  by  description,  and  the  contingency  con- 
sists not  merely  in  the  uncertainty  of  the  person  or  persons  by 
whom  the  estate  is  to  be  taken,  but  in  events  disconnected  with 
the  person  or  persons  to  take,  when  the  contingency  happens 
the  estate  vests  in  the  person  or  persons  then  comprehended  in 
the  class  or  answering  the  description :  Fearne,  371,  speaks  of 
cases  where  the  contingency  decides  the  object  of  the  limita- 
tion, and  in  which  the  person  or  persons  to  or  amongst  whom, 
the  contingent  or  future  interest  is  directed  is  or  are  not  in  any 
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degree  ascertainable  before  the  contingency  happens.  In  these, 
he  remarks,  it  cannot  be  said  in  whom  the  i'nterest  is,  nor  con- 
sequently that  it  is  in  any  body  during  the  period  that  the' 
estate  remains  contingent.  In  the  case  of  Stanley  v.  Baker, 
Moore  223,  Hitchcock  the  testator  devised  a  lease  for  years  to' 
his  eldest  son  and  the  heirs  of  his  body,  and  if  he  die  without 
issue,  to  his  youngest  son  and  the  heirs  of  his  body,  and 
for  default  of  such  issue  that  the  term  should  remain  to  hi» 
daughters.  He  died  leaving  two  daughters,  and  afterwards 
another  daughter  was  born;  the  eldest  son  sold  the  term  and 
died  without  issue ;  the  youngest  also  died  without  issue.  The 
term  was  adjudged  to  all  the  daughters  although  the  youngest 
was  not  born  at  the  death  of  the  testator,  and  it  was  held  that  it 
would  have  been  otherwise  had  the  daughters  been  named  by 
their  proper  names  in  the  will.  This  decision,  it  should  be  noted, 
was  made  before  the  statute  10  and  11  Wm.  3,  Ch.  16,  pro- 
viding for  a  posthumous  child.  If  an  estate  be  limited  to  B. 
during  the  life  of  A.,  remainder  to  the  heirs  of  the  body  of  A., 
this  remainder  cannot  vest  until  the  instant  of  the  determination1 
of  the  particular  estate,  Co.  Lit.  198  a ;  and  it  must  vest  in  the 
person  who  then  sustains  that  description.  If  lands  be  given  to 
A.  and  B.,  during  their  joint  lives,  remainder  to  the  right  heirs 
of  him  who  shall  die  first,  this  remainder  is  valid,  but  it  cannot 
vest  until  the  determination  of  the  particular  estate,  nor  until 
that  event  is  the  person  or  persons  ascertainable  to  whom  the 
future  contingent  interest  is  directed.  In  the  case  of  Goodright 
v.  Searle  2  Wilson  29,  there  was  a  devise  to  George  Paynter 
and  his  heirs  and  assigns  forever,  but  if  he  happened  to  die 
under  the  age  of  twenty-one  years  leaving  no  issue  living  at  his 
death,  then  to  Catherine  Paynter  and  her  heirs  and  assigns  for- 
ever. After  the  decease  of  the  testator,  Catherine  died  in  tno 
lifelimo  of  George  who  afterwards  died  under  twenty-one  and 
without  issue.  It  was  held  that  the  lands  vested  in  the  heir  at 
law  of  Catherine  upon  the  happening  of  the  contingency,  the 
death  of  George  under  age  and  without  issue,  but  that  the 
intercsl  while  it  was  contingent  did  not  so  attach  in  the  person 
who  was  heir  at  law  of  Catherine  as  to  carry  it  on  his  death  to 
his  heir  at  law,  who  was  not  the  heir  of  Catherine  at  the  hap- 
pening of  the  contingency,  Watltins  on  descents,  122.  Here 
was,  it  is  to  bo  observed,  an  executory  devise,  but  there  is  na 
difference- so  far  as  concerns  the  present  subject  of  investigation. 
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In  the  case  before  us,  the  lessors  of  the  plaintiff  are  the  per- 
sons and  the  only  persons,  answering  the  description  of  those 
for  whom  the  estate  in  remainder  was  designed  at  the  time  the 
<event  happened  on  which  it  ceased  to  be  contingent.  The 
estate  therefore  vested  in  them. 

But  it  is  objected,  that  this  construction  by  giving  land  to  the 
•children  of  Mary  is  hostile  to  a  subsequent  clause  which  declares 
that  they  tire  "  not  to  have  any  more  land."  A  just  exposition 
of  the  clause  of  the  will  respecting  Mary  and  her  children  will 
solve  this  difficulty,  will  shew  that  the  clause  which  affords  the 
argument  has  no  influence  or  connection  with  the  clause  in 
question,  and  was  introduced  into  the  will  for  a  purpose  entirely 
different.  After  giving  one  third  of  her  land  to  John  and 
another  to  Fenwick  as  already  stated,  she  gives  as  follows,  "the 
remaining  third  of  my  lands  and  moveable  estate  unto  my 
daughter  Mary  Micheau's  children  that  she  now  has  or  here- 
nfter  may  have,  reserving  unto  my  said  daughter  the  sole  use 
and  benefit  during  her  life,  and  at  her  decease  to  direct  the  dis- 
posal amongst  her  .children."  She  then  directs  that  her  daugh- 
ter Mary  have  a  piece  of  land  adjoining  her  land,  (it  will  be 
remembered  that  Mary's  fourth  of  the  nut  swamp  farm  had 
been  previously  set  off  to  her),  for  use  only,  which  piece  of  land 
is  particularly  described ;  she  then  gives  her  daughter  Mary  her 
silver  table  spoons  and  some  articles  of  household  furniture,  for 
her  use  during  her  lifetime,  and  after  some  other  provisions 
which  will  in  the  sequel  be  noticed,  comes  the  clause  referred 
to.  "It  is  my  will  that  my  daughter  Mary's  children  are  not 
to  have  any  more  land  belonging  to  said  tract  we  live  on,  but 
whatever  more  may  be  coming  out  of  said  tract  unto  said  chil- 
dren, shall  be  paid  in  money  and  that  money  to  be  put  to  inter- 
.est,  and  my  said  daughter  to  have  the  interest  during  her  life 
.and  then  to  direct  the  disposal  of  said  principal  to  her  children 
at  her  death."  It  is  manifest  this  part  of  the  will  is  unskillfully 
drawn  and  clouded  with  some  obscurity,  but  I  think  the  design 
•clearly  evinced  by  a  careful  examination.  After  directing  the 
relative  share  of  Mary  and  her  children,  one  third  of  the  land 
and  moveable  estate,  she  designed  they  should  have  in  land  a 
particular,  described,  piece  only,  adjoining  to  the  other  land  of 
Mary,  that  they  should  have  no  more  of  that  share  in  land  but 
in  monej-,  to  be  raised  either  by  a  sale  of  the  land,  or  to  be  paid 
by  her  sons  if  they  retained  the  land.  Unless  this  be  so,  if  Mary 
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and  afterwards  her  children  were  to  have  one  third  in  land,  why 
give  her  "a  specific,  described  piece  of  land  ?  Moreover  she 
directs  this  piece  of  land  and  the  silver  spoons  and  furniture 
"separately  given"  to  use  her  own  phrase,  to  be  valued  and 
taken  out  of  that  part  given  unto  her  children.  How  taken  out 
of  that  part  unless  when  converted  into  money  ?  Again,  a  bond 
had  been  given  by  her  and  Micheau  to  one  Wynant,  and  if  that 
bond  came  against  her  estate  she  directs  '.'that  said  bond  shall 
be  paid  out  of  that  part  given  to  my  daughter  Mary's  children." 
But  how  so  paid,  unless  out  of  the  money  which  that  part  was 
to  produce  to  them?  The  expressions  of  the  last  clause  har- 
monize with  what  I  have  said,  "my  daughter  Mary's  children 
are  not  to  have  any  more  land  belonging  to  said  tract  we  live 
on?"  not  any  more  in  land  of  the  share  designed  for  their  use 
than  the  specified  piece,  "  but  whatever  more  may  be  coming  out 
of  said  tract  unto  said  children  shall  be  paid  in  money."  What- 
ever more  then_  after  deducting  the  valuation  of  the  piece  of  land 
and  the  specified  chattels,  and  the  Wynant  bond  if  paid  by  her 
executors,  was  to  be  paid  in  money  and  to  be  put  at  interest,  a 
better  arrangement  and  more  advantageous  accommodation,  as 
she  was  pleased  to  think,  for  them,  who  had  already  a  farm  of 
84  acres,  than  to  give  them  more  land.  This  view  of  the  sub- 
ject shews  the  meaning  of  the  clause  concerning  more  land, 
limits  its  just  operation,  removes  the  supposed  hostility,  and 
proves  that  the  children  of  Mary  cannot  by  it  be  precluded 
from  coming  in  under  the  name  and  description  of  legatees. 

Again,  it  is  objected  that  the  devise  to  the  legatees  was  sub- 
ject to  a  power  of  disposal  by  Fenwick,  that  the  third  part  was 
to  return  to  the  legatees  as  ho  should  direct  the  disposal. 

On  the  part  of  the  plaintiff  it  is  among  other  things  answered 
that  Fenwick  did  by  his  will  legally  execute  this  power.  It  is 
not  necessary  however  to  investigate  this  position ;  for  if  he 
did  not,  the  rights  of  the  legatees  cannot,  for  want  of  it,  be 
shaken.  An  estate  given  to  certain  persons  subject  to  a  power 
of  division  or  apportionment  among  them  will  not  bo  defeated 
because  ho  by  whom  tho  power  should  have  been  executed  has 
neglected  to  execute  or  disabled  himself  from  executing  it.  In 
such  case  tho  estate  vests  in  equal  interests.  Davy  v.  Hooper ', 
et  al  2  Vern.  665.  £2500  to  be  for  the  issue  of  tho  marriage 
in  such  proportion  as  the  husbaYid  shall  appoint.  He  made  no 
appointment,  and  died  leaving  one  daughter.  It  was  held  that  the 
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daughter  was  entitled  to  the  whole.  In  the  case  of  Casterton  v. 
Sutherland,  9  Vezey  445,  Thomas  Fowler  devised  to  his  wife 
Lucy  for  her  life  and  from  and  after  her  decease  as  follows, 
"unto  and  amongst  all  and  every  our  children  in  such  manner 
and  in  such  proportions  as  my  said  wife  shall  either  in  her  life- 
time or  by  her  last  will  and  testament  direct  and  appoint."  He 
empowered  his  wife  to  sell  the  estates  and  lay  out  the  money 
and  receive  the  interest  for  her  life,  and  after  her  decease  he 
directed  and  appointed  the  same  both  principal  and  interest  to 
be  paid  and  applied  "  to  and  among  our  children  in  such  pro- 
portions as  aforesaid."  The  testator  left  his  wife  surviving  him 
and  five  children,  four  sons  and  one  daughter.  The  widow  died 
not  having  executed  any  appointment.  The  master  of  the  rolls 
held  that  the  children  of  the  testator  living  at  his  decease  became 
equally  entitled  as  tenants  in  common  subject  to  the  estate  for 
life  and  the  power  of  appointment  of  the  widow,  and  she  having 
made  no  appointment,  the  complainant  who  was  the  daughter 
of  one  of  the  sons  who  survived  and  was  heir  at  law  to  the  other 
sons,  they  having  died  without  issue,  took  four-fifths,  and  the 
defendant  who  was  son  and  heir  to  the  daughter  of  the  testator 
took  the  remaining  one-fifth  part. 

It  was  further  contended  that  the  power  given  to  Fenwick 
was  a  power  appendant  or  in  gross  and  was  destroyed  by  the 
deed  of  release.  But  the  destruction  of  the  power  would  be  no- 
conveyance  of  the  estate  and  the  interest  of  the  devisees  would 
remain,  notwithstanding  such  destruction. 

The  releases  cannot  legally  be  deemed,  as  was  insisted  at  the 
bar,  an  execution  of  the  power  of  disposal  contained  in  the  will  of 
Eleanor  Lyell.  In  the  first  place,  that  power  was  to  be  carried 
into  effect  at  the  decease  of  Fenwick  and  then  only  in  case  hia 
wife  survived  him,  but  these  releases  were  designed  for  immediate 
operation  and  effect.  In  the  second  place,  it  is  a  rule  that  although 
it  is  not  necessary  to  the  due  execution  of  a  power  that  it  should  be 
recited  or  expressly  referred  to,  yet  there  must  be  something  to 
shew  that  the  party  intended  to  execute  it.  Probert  v.  Morgan 
and  Clifford,  1  Atk.  440.  Molton  v.  Hutchinson,  ibid.  558,  2  Eq.  ca. 
abr.  659.  Ex  parte  Caswell,  1  Atk.  559.  Andrews  v.  Emmot,  2  Bro. 
C.  C.  297.  Bennett  v.  Aburrow,  8  Vezey  609.  Sugden  on  powers, 
284,  299.  Now  nothing  can  be  more  certain  from  the  contents- 
of  the  releases  than  that  the  intention  was  a  mere  partition  or- 
livision  and  by  no  means  an  execution  of  the  power. 
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Fifthly — The  contingent  remainder  having,  as  I  have  shewn, 
on  the  decease  of  Fenwick  vested  in  the  lessors  of  the  plaintiff,  it 
«s  unnecessary  to  investigate  and  determine  whether,  of  an 
estate  for  life  or  an  estate  in  fee  simple.  If  only  the  lowest  of 
them,  an  estate  for  life,  became  vested,  the  lessors  are,  saving  the 
release  and  deed  hereafter  to  be  considered,  entitled  to  recover. 

Nor  is  it  necessary  to  consider  another  topic  somewhat  dis- 
cussed at  the  bar,  whether  there  existed  a  reversionary  estate  or 
interest  which  after  the  decease  of  Eleanor  Lyell  and  during  the 
life  of  Fenwick  descended  to  her  heirs  at  law,  because  though  such 
Teversionary  estate  descend  to  the  heir  at  law,  the  descent  does 
aiot  merge  the  estate  for  life,  3  Saunaers  382,  a,  note,  2  Cruise 
•441,  sec.  1 ;  nor  are  contingent  remainders  destroyed  where 
<the  inheritance  becomes  united  to  the  particular  estate  by  an 
immediate  descent  from  the  person  by  whose  will  the  partic- 
lar  estate  and  contingent  remainders  were  limited.  Archer's 
case,  1  Co.  66.  Plunket  v.  Holmes,  Raym.  28.  Doe  v.  Scudamore,  2 
Bos.  and  Pul.  295. 

The  effect  of  the  release  made  by  Benjamin  Micheau  and  wife 
to  John  und  Fenwick  Lj'ell  is  now  to  be  examined. 

By  this  instrument  in  consideration  of  £30,  they  remise, 
release  and  forever  quit  claim  unto  Fenwick  Lyell  and  John 
Lyell  and  their  heirs  and  assigns  forever,  all  right,  title,  estate, 
interest  and  demand  of,  in  and  to  a  part  of  the  nut  swamp  farm, 
fcy  description ;  and  Micheau  and  wife  for  themselves,  their  heirs, 
executors  and  administrators  covenant  to  warrant  and  defend 
the  premises  to  Fenwick  and  John  and  their  heirs  and  assigns 
against  them,  the  said  Benjamin  Micheau  and  Mary  Micheau 
and  their  heirs  and  all  others  claiming  by,  from  or  under  them 
or  either  of  them. 

It  has  been  already  mentioned  that  the  division,  of  which  this 
release  is  one  of  the  muniments,  comprehended  what  was  devised 
by  their  grandfather  and  also  by  their  mother.  The  operation 
however  on  what  was  devised  by  the  mother  is  alone  in  ques- 
tion. Connecting  with  that  part  the  rest  of  the  farm  in  the  divi- 
sion gives  no  influence  over  that  part  to  the  release. 

The  release  must  operate,  if  at  all,  either  directly  upon  the 
estate  or  indirectly  by  reason  of  the  warranty. 

As  to  direct  operation,  it  is  manifest  there  is  none.  Neither 
when  the  release  was  executed,  nor  at  any  time  during  her  life  had 
Mary  Micheau  any  interest  or  right  in  this  contingent  estate 
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-which  could  be  passed,  extinguished  or  discharged,  or  on  which 
it  could  have  any  influence.  Even  that  species  of  vesting,  if 
the  term  be  admissible,  and  to  convey  the  appropriate  idea  it 
has  been  used  by  learned  judges,  whereby  a  contingent  remain- 
der is  transferable  and  devisable  did  not  exist.  The  children 
of  Mary  Micheau  take  under  the  will  and  as  purchasers,  and 
not  through  her  or  by  descent.  Shep.  Touch.  325,  328,  Co.  Lit. 
265,  a  sec.  446. 

The  covenant  of  warranty  made  by  Mary  Micheau  avails 
•nothing. — It  was  void.  A  feme  covert  cannot,  in  New  Jersey, 
bind  herself  or  her  heirs  by  such  covenant. 

The  general  principle  that  a  feme  covert  may  not  make  a 
•valid  contract  or  obligation  is  not  controverted  by  the  counsel 
•of  the  defendant.  But  they  argue,  that  as  a  feme  covert  may 
.in  England  bind  herself  to  warranty  by  a  fine,  Wotton  v.  Hele,  1 
Mod.  290,  2  Saunders  177,  the  legitimate  mode  of  conveyance 
•of  her  estate  in  lands,  she  may  therefore  do  so  in  New  Jersey 
by  a  deed  duly  acknowledged,  by  which  here  the  same  pur- 
pose is  accomplished,  and  to  which  acknowledgment  a  pri- 
vate examination  is  as  in  case  of  a  fine  indispensable.  No  such 
.analogy  however  exists.  A  deed  duty  acknowledged  is  the  de- 
clared means  whereby  a  married  woman  may  pass  her  interest 
in  real  estate.  The  efficacy  given  by  statute  to  that  instrument 
is,  however,  simply  to  pass  real  estate.  No  statute  places  it  on 
the  same  footing  as  a  fine,  nor  does  any  statute  authorize  her  to 
•do  by  such  deed  whatever  she  may  do  in  England  by  fine.  The 
statute  in  force  when  the  release  was  made,  Allinson  133,  di- 
rects the  mode  in  which  the  acknowledgment  of  the  deed  of  a 
feme  covert  of  her  estate  or  right  of  dower  shall  be  made,  and 
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declares  that  such  deed  or  conveyance  shall  be  good  and  suffi- 
cient to  convey  the  lands,  estate  or  rights  thereby  intended  to 
be  conveyed.  At  common  law,  a  feme  covert  could  not  convey 
her  interest  in  lands  by  deed;  and  it  will  be  observed,  this 
statute  authorizes  and  enables  her  to  convey  only. 

The  general  position,  stated  at  the  bar  and  supported  by  19 
Viner,  512,  tit.  Statute,  E.  6.  Sec.  13,  is  sound  law;  that  where  a 
statute  authorizes  a  thing  to  be  done,  it  authorizes  every  thing 
incidental  to  it ;  yet  hereby  is  meant  only  things  necessarily 
incident;  a  warranty  however  is  no  necessary  incident  to  a 
deed  of  conveyance,  inasmuch  as  such  a  deed  is  perfect  without 
covenants  or  warranty. 

In  the  case  of  Whitbeck  v.  Cook,  15  Johnson,  490,  Spencer,  Jus- 
tice, delivering  the  opinion  of  the  court  says — "the  statute 
authorizing  and  making  valid  a  conveyance  of  land  by  a  feme 
covert,  who  shall  be  duly  examined  privately  and  apart  from 
her  husband  before  some  proper  officer,  and  who  shall  on  such' 
examination,  acknowledge  that  she  executed  such  deed  freely, 
without  any  fear  or  compulsion  of  her  husband,  alters  the  com- 
mon law  no  farther  than  merely  to  enable  the  feme  covert  to- 
convey  her  interest  in  the  land  intended  to  be  conveyed ;  it  ia 
in  that  respect  a  substitute  for  levying  a  fine,  but  beyond  that 
and  as  regards  collateral  covenants,  the  rule  of  the  common  law 
prevails,  and  a  feme  covert  is  not  bound  by  such  covenants."  In- 
the  same  case  548,  Van  Ness,  Justice,  says,  "the  deed  of  &  feme 
covert  executed  and  acknowledged,  pursuant  to  the  statute, 
is  good  to  pass  all  her  interest  in  the  land,  but  it  has  never  I  be~ 
lieve  been  supposed  that  she  could  bind  herself  by  any  of  the- 
covenants  for  the  title  which  are  commonly  contained  in  the- 
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conveyances  in  use  among  us.  Such  covenants  on  the  part  of 
the  wife,  I  suspect  are  never  inserted  when  the  deed  is  drawn 
by  a  professional  man  ;  and  whenever  they  are  inserted,  it  is 
where  the  blanks  have  been  filled  up  by  some  ignorant  scriv- 
ner,  in  a  printed  deed,  who  does  not  know  the  legal  effect  or 
meaning  of  the  words  he  makes  use  of."  In  the  case  of  Nich- 
olson's Lessee  v.  Helmsley,  in  the  Court  of  Appeals  of  the  state 
of  Maryland,  3  Har.  and  McHenry,  409,  Esther  Sweatman, 
to  whom  certain  real  estate  had  descended  in  fee  tail  under  a 
devise,  having  married  Thomas  Banbury,  with  him  made  a 
deed  of  bargain  and  sale  duly  executed  to  William  Helmsleyr 
containing  a  clause  whereby  the  said  Thomas  Banbury  and 
Esther  his  wife  for  themselves,  their  heirs,  executors,  adminis- 
trators and  assigns,  covenanted  to  warrant  and  defend  the 
premises  against  the  said  Thomas  Banbury  and  his  wife,  and' 
their  heirs  and  especially  against  the  heirs  of  the  said  Esther. 
The  lessor  of  the  plaintiff  claimed  as  heir  of  Esther,  and  the 
defendant  as  heir  of  Helmsley  the  grantee,  and  real  assets  in  fee 
simple  of  the  value  of  the  tract  had  descended  from  the  said 
Esther  to  the  lessor  of  the  plaintiff.  The  question  proposed  to 
the  court  was  whether  a  feme  covert 'could  enter  into  a  warranty 
to  bind  her  heirs,  so  that  she  or  they  might  be  rebutted  from 
recovering  the  same  land  by  ejectment.  It  was  decided  in  the 
negative,  and  the  heir  of  Esther,  the  warranting  feme  covert, 
recovered. 

It  remains  to  examine  the  effect  of  the  deed  from  Fenwick 
Lyell  and  wife. 

It  is  a  deed  of  bargain  and  sale,  whereby  they  profess  to  con- 
vey the  premises  now  in  controversy  with  other  lands  to  Craw- 
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ford  the  present  defendant;  and  by  which  Fen  wick  Lyell 
professes  to  bind  himself  and  his  heirs  to  warrant  to  Crawford 
and  his  heirs  and  assigns  against  all  persons  whomsoever. 

The  effect  of  the  warranty  and  the  operation  of  the  deed 
under  our  statute  of  1713-14,  are  the  grounds  on  which  it  is 
insisted  by  the  defendant's  counsel  this  deed  destroys  the  right 
and  precludes  the  claim  of  the  lessors  of  the  plaintiff. 

1.  The  effect  of  the  warranty. 

As  to  the  lessors,  it  is  a  collateral  warranty.  A  warranty  is 
•collateral  where  he  on  whom  the  warranty  descends  does  not 
claim  the  land  as  heir  of  him  by  whom  the  warranty  was  made. 
Co.  Lit.  375,  b,  376,  a,  and  notes  320  and  328,  2  Bl.  Com.  302. 
The  lessors  claim  not  by  descent  from  or  through  Fenwick,  but 
as  purchasers  under  the  will.  By  our  statute  Rev.  Laws  462, 
Sec.  21,  a  collateral  warranty  of  lands,  tenements  or  heredita- 
ments by  an  ancestor  who  at  the  time  of  making  it,  hath  no 
estate  of  inheritance  in  possession  therein,  is  declared  inopera- 
tive and  void.  Fenwick  at  the  time  of  making  it  held  the 
estate  for  life  under  the  will  of  his  mother.  The  alleged  descent 
on  him  of  the  reversion  in  fee  did  not  make  his  estate  "  an  estate 
of  inheritance  in  possession,"  within  the  meaning  of  the  statute. 
For  in  the  first  place,  the  descent  did  not  merge  the  estate  for 
life,  as  I  have  already  shown :  and  in  the  second  place,  it  has 
been  decided  that  wherever  there  is  a  devise  to  an  heir  at  law  for 
life,  with  contingent  remainders  either  in  tail  or  in  fee,  according 
to  an  event  which  is  to  happen  on  the  death  of  the  tenant  for 
life,  although  the  reversion  in  foe  descends  on  the  tenant  for  life, 
during  his  life,  yet  it  is  not  executed  in  possession  so  as  to  entitle 


TERM,  1825.  107 


Den  v.  Crawford. 


the  husband  of  tenant  for  life  to  an  estate  by  the  courtesy  or  his 
wife  to  dower,  Boothbyv.Vernon,  9  Mod.  147.  Duncomb  v.  Dun- 
comb,  3  'Lev.  437.  Hooker  v.  Hooker,  Co,,  temp.  Hardw.  17. 

2.  We  are  next  to  consider  the  effect  and  operation  of  the  deed 
under  our  statute  for  transferring  uses  into  possession.  It  wa» 
argued  by  the  counsel  of  the  defendant,  that  the  statute  gives  to  a 
deed  of  bargain  and  sale  equal  efficacy  as  had  a  deed  of  feoffment 
with  livery  of  seizin  at  common  law;  that  by  the  statute  the 
person  to  whom  the  use  of  land  is  conveyed,  is  to  be  deemed 
in  as  full  possession  as  if  at  common  law  the  land  had  been 
conveyed  to  him  with  livery  of  seizin ;  and  inasmuch  as  a  feoff- 
ment in  fee  with  livery  by  a  tenant  for  life  will  at  common  law 
destroy  contingent  remainders,  therefore  under  our  statute  a 
deed  of  bargain  and  sale  will  have  the  same  effect,  and  hence 
the  deed  in  question  defeated  the  contingent  remainder  of  the 
lessors  of  the  plaintiff.  The  statute  is  in  these  words,  Rev. 
Laws,  9,  sec.  7,  "  all  and  every  person  or  persons  to  whom  the 
use  or  uses  of  any  tract  or  tracts  of  land  within  tkis  province 
have  been  sold,  given,  limited,  granted,  released  or  conveyed 
by  deed,  grant  or  any  other  legal  conveyance  whatsoever  or 
that  shall  hereafter  be  granted  by  any  deed  or  conveyance  what- 
soever, such  grantees,  their  heirs  and  assigns,  shall  be  deemed, 
taken  and  esteemed  to  be  in  as  full  and  ample  possession  of  such 
lands,  tenements,  and  hereditaments  to  all  intents,  constructions 
and  purposes,  as  if  such  grantees,  their  heirs  and  assigns  were 
possessed  thereof  by  solemn  livery  of  seizin  and  possession,  any 
usage  or  custom  to  the  contrary  notwithstanding." 

Much  has  been  said,  not  in  this  case  solely  but  in  many  others, 
in  respect  to  this  statute.  Its  just  exposition  is  therefore  an 
object  of  importance  and  solicitude. 

This  statute  has  no  relation  to  the  estate  or  quantity  of  inter- 
est which  maybe  conveyed,  and  was  not  designed  in  any  degree 
to  interfere  with,  operate  upon,  abridge  or  enlarge  the  interest 
intended  to  be  passed  to  the  grantee.  Its  action  is  on  the  pos- 
session only.  To  unite  or  transfer  the  possession  to  the  use, 
and  to  declare  the  nature  and  quality  of  such  possession,  are  its- 
legitimate  purposes;  but  with  the  quantity  of  interest  or  dura- 
tion of  the  estate  in  the  use  conveyed,  it  has  no  concern.  The 
person  to  whom  the  use  of  lands  is  conveyed  shall  bo  deemed  in 
as  full  possession  as  if  possessed  by  solemn  livery  of  seizin  and 
possession.  But  of  what  estate?  for  what  duration?  for  life? 
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in  fee  tail?  in  fee  simple?  The  statute  is  silent.  The  expression 
livery  of  seizin  answers  not.  "  Livery  of  seizin  is  the  investiture 
or  delivery  of  corporeal  possession  of  the  land  or  tenement." 
2  Bl.  Com.  310.  Co.  Lit.  9,  but  whether  the  estate  be  in  fee 
simple,  in  tail  or  for  life,  livery  of  seizin  was  at  the  common 
law  equally  requisite.  Co.  Lit.  Sec.  59,  page  48,  a,  Saunders  on 
uses  and  trusts.  207 : — 2  SI.  Com.  310.  Will  it  be  contended  if 
the  use  of  land  ,be  granted  for  years  that  by  virtue  of  the 
statute  the  grantee  will  take  an  estate  for  life?  yet  if  the  con- 
struction required  at  the  bar  be  yielded,  must  not  such  be  the 
effect  of  the  statute?  An  use  may  be  conveyed  for  a  term  of 
years,  and  an  estate  for  life  is  the  smallest  estate  to  which 
Jivery  of  seizin  is  appropriated.  The  truth  is,  the  quantity  of 
•estate  is  to  be  known,  not  from  the  statute  or  its  operation,  but 
from  the  instrument  by  which  the  use  is  conveyed.  If  that 
instrument  legally  effectuate  a  conveyance  in  fee  simple,  he  to 
whom  the  use  is  thus  conveyed  is  possessed  of  such  estate  as 
ixmply  without,  as  with,  a  corporeal  tradition  or  actual  investi- 
ture : — so,  if  a  fee  tail : — and  if  the  instrument  only  effectuate  a 
conveyance  for  life,  no  higher  estate  is  created  by  the  statute. 
A  deed  of  bargain  and  sale,  (which  mode  of  conveyance  was  not 
introduced  in  consequence  of  the  enactment  of  the  English  stat- 
ute of  uses,  but  existed  long  before,  deriving  only  from  that 
statute  greater  efficacy  than  it  possessed  when  uses  remained  at 
common  law,  Saunders  311,)  although  purporting  to  convey 
an  estate  in  fee  simple,  yet  actually  conveys  nothing  more  than 
the  estate  of  the  bargainer — such  an  estate  only  as  the  bargainer 
might  lawfully  transfer — an  estate  commensurate  with  the  estate 
of  the  bargainor  at  the  execution  of  the  deed.  Hence  if  tenant 
for  life  make  a  deed  of  bargain  and  sale,  though  in  language  a 
foe  simple,  yet  it  destroys  or  disturbs  no  contingent  estate  which 
may  be  limited  after  the  life  of  the  bargainor — and  in  short, 
passes  an  estate  for  the  life  of  the  bargainor  only.  Saunders 
231.  1  Bac.  Abr.  274,  tit.  Bargain  and  sale,  A. 

Hence  the  deed  to  Crawford  made  by  Fenwick  Lyell,  being 
ut  the  time  tenant  for  life,  conveyed  the  use  of  the  lands  for  his 
lifo  only  : — and  the  statute  gave  Crawford  a  full,  clear  and  legal 
possession  for  such  estate  and  no  more. 

The  title  of  the  statute  so  far  as  that  may  be  regarded  as  a 
source  of  exposition,  not,  it  is  admitted,  a  very  persuasive  one, 
loads  to -the  same  result.  It  is  an  act  "for  transferring  of  uses 
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•into  possession:" — for  transferring  the  use,  whatever  it  may  be, 

•  of  more  or  less  extensive  duration,  into  possession ;  for  putting 
him  to  whom  the  use,  of  whatever  grade,  is  conveyed,  into  legal 
possession,  by  carrying  not  the  use  to  the  possession,  for  that 
might  defeat  the  main  business  of  the  law,  but  the  possession  to 
the  use,  placing  the  legal  possession  of  the  land  in  him  to  whom 
the  use  is  conveyed. 

The  settled  opinion  of  our  predecessors  in  the  profession  has, 
it  is  believed,  conformed  to  the  exposition  I  have  stated: — for 

.otherwise  the  formal  and  expensive  mode  of  barring  contingent 
-estates  by  common  recovery,  long  practised  in  New  Jersey, 
would  have  given  place  to  the  simple  and  economical  convey- 

.ance  by  bargain  and  sale. 

The  counsel  of  the  defendant  sustained  the  influence  they 
ittribute  to  the  statute  by  reference  to  a  principle  said  to  be 
the  law  in  this  state,  that  a  person  out  of  possession  may  law- 
fully and  effectually  convey  his  lands  by  deed  of  bargain  and 
*ale  ;  and  this  statute  is  said  to  have  established  the  principle. 

.Speaking  of  this  principle  with  a  protestando,  I  apprehend  it 
may  much  more  successfully  and  correctly  be  defended  upon 
ancient  and  continued  usage  growing  out  of  the  peculiar  situa- 
tion, circumstances  and  necessities  of  the  early  settlement  and 
progress  of  landed  estates  in  the  colony  than  by  a  reliance  on 
the  statute  in  question.  On  the  ground  of  ancient  practice  the 

•  decision  was  placed  in  the  Circuit  Court  of  the  United  States  for 
this  district  in  October  last,  as.was  stated  at  the  bar  by  one  of 
the  counsel  of  the  plaintiff,  who  in  that  court  maintained  the 

•validity  and  operation  of  the  deed. 

This  subject  may  obtain  some  illustration  from  a  law  of  the 
state  of  Pennsylvania.  By  the  legislature  of  that  state,  in  the 
year  1715,  it  was  enacted,  "that  all  deeds  and  conveyances 
made  or  to  be  made  and  proved  or  acknowledged  and  re- 

•  corded,"  according  to  the  directions  of  that  act,  "shall  be  of 
the  same  force  and  effect  for  giving  possession  and  seizin  and 
making  good  the  title  and  assurance  of  the  said  lands,  tene- 
ments and  hereditaments,  as  deeds  of  feoffment  with  livery  and 

seizin  or  deeds  enrolled  in -any  of  the  King's  Courts  of  record  at 
Westminster  are  or  shall  bo  of  in  the  Kingdom  of  Great  Brit- 
ain." Speaking  of  this  act,  Chief  Justice  Tilghman,  in  3  Serg. 
.and  Rawle,  445,  says,  "It  was  decided  by  this  court  in  3  Dallas 
-486,  that  a  conveyance  by  deed  of  bargain  and  sale  flcknowl- 
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edged  and  recorded  of  an  estate  in  fee  simple  by  a  tenant  by 
the  curtesy  was  not  a  forfeiture  of  his  estate.  The  reason  is- 
plain — a  deed  of  bargain  and  sale  operates  by  way  of  use  and 
conveys  no  greater  estate  than  the  bargainer  may  lawfully  con- 
vey : — therefore  it  was  never  considered  as  inducing  a  forfeiture 
on  common  law  principles.  But  the  object  of  the  act  of  assem- 
bly was  not  to  create  forfeitures  where  none  existed  before,  but 
onl}-  to  give  greater  efficacy  to  the  deed  and  to  simplify  tho 
mode  of  conveyance  of  real  estate.  The  act  of  assemby,  says 
McKean,  Chief  Justice,  meant  only  to  give  to  a  grant  of  land  a 
greater  effect  on  recording  the  deed,  than  it  previously  had 
without  livery  of  seizin.  It  never  contemplated  that  circum- 
stance as  an  instrument  to  work  a  forfeiture  on  the  common  law 
doctrine  of  alienation  by  tenant  for  life  or  years."  He  then, 
approves  and  adopts  the  construction  thus  given  to  that  act  of 
assembly,  and  thus  adds  the  just  weight  of  his  own  opinion  to 
that  of  the  leai*ned  Judges  by  whom  the  case  to  which  he  refers- 
had  been  decided.  And  in  6  Binney,  420,  Chief  Justice  Tilghmanr 
says,  "It  is  first  objected  that  the  grantor  being  out  of  posses- 
sion, could  not  make  a  legal  transfer  of  the  estate.  But  without 
entering  into  the  consideration  of  the  law  of  England,  it  may 
be  affirmed  with  certainty,  that  the  law  as  held  there  was  never 
adopted  here.  From  the  equality  of  condition  of  persons  in  this 
country,  there  was  no  danger  of  maintenance  from  the  interfer- 
ence of  powerful  individuals — and  the  abundance  and  cheapness 
of  land  rendered  it  necessary  to  admit  of  its  transfer  with  almost 
tho  same  facility  as  personal  property: — for  these  reasons  when 
deeds  and  devises  of  land  have  been  considered  in  our  courts,  it 
has  never  been  made  a  question  whether  the  grantor  or  devisor 
was  in  or  out  <jf  possession,  and  to  make  it  now  would  disturb 
what  has  been  looked  upon  as  settled." 

"Upon  the  whole  case,  I  am  of  opinion  that  judgment  should 
be  rendered  for  the  plaintiff. 

FORD,  J.  In  this  case,  Fen  wick  Lyell's  deed  of  bargain  and 
sale  to  Eichard  Crawford  is  undeniably  valid,  for  one-fourth  of 
the  nut  swamp  farm,  owned  by  Fen  wick  as  devisee  of  Edward 
Taylor  his  grandfather.  But  the  validity  of  his  title  is  disputed 
to  one-third  of  tho  fourth  formerly  belonging  to  Eleanor  Lyell 
his  mother,  which  ho  also  claims  under  a  devise  in  her  last  will 
and  testament;  from'  the  obscurity  in  which  devise,  arises  the- 


FEBRUARY  TERM,  1825.  Ill 

Den  v.  Crawford. 

chief  difficulty  of  this  case.  Eleanor  Lyell  his  mother,  who  was 
the  owner  of  one-fourth  of  the  farm,  devised  one-third  of  it  in 
fee  to  her  son  John,  another  third  of  it  to  her  daughter  Mary 
Micheau  and  Mary's  children,  and  the  remaining  third  to  her 
son  Fenwick  as  follows: — "It  is  also  my  will  that  Fenwick 
have  one-third  part  in  value  of  lands  and  moveables  for  his 
use  during  his  said  wife's  life,  and  if  he  should  die  before  his 
wife  Catharine  Lyell,  it  is  my  will  that  the  before  mentioned 
part  return  to  my  legatees  as  he  shall  direct  the  disposal  thereof; 
but  should  he  outlive  his  present  wife  Catharine  Lyell,  then 
it  is  my  will  that  one-third  part  of  my  lands  and  moveable 
estate  be  given  unto  him,  and  I  do  hereby  give  to  him  the  said 
Fenwick  his  heirs  and  assigns  the  aforesaid  third."  "It  is  my 
will  that  my  daughter  Mary's  children  is  not  to  have  any  more 
land  belonging  to  the  said  tract  we  live  on,  but  whatever  more 
may  be  coming  out  of  said  tract  to  said  children,  shall  be  paid 
in  money,  and  that  money  to  be  put  to  interest,  and  my  said 
daughter  to  have  the  interest  during  her  life,  and  then  to  direct 
the  disposal  of  said  principal  to  her  children  at  her  death." 

Though  this  devise  presents  difficulties,  it  does  not  leave  the 
intent  utterly  unintelligible  so  as  to  set  all  reasonable  con- 
struction at  defiance,  and  push  us  to  the  dernier  resort  of  de- 
claring it  void.  Some  things  in  it  are  plain.  It  manifestly  gives 
Fenwick  an  estate  for  life.  It  as  plainly  gives  him  the  whole 
remainder  in  fee  on  the  contingency  of  surviving  his  wife.  But 
the  limitation  of  this  remainder  to  legatees  in  the  alternative  of 
his  dying  before  his  wife,  as  he  afterward  did  in  event,  calls  up 
a  number  of  questions ;  such  as  who  are  meant  by  the  word 
legatees;  how  did  they  take  this  remainder;  and  what  interest 
bad  Fenwick  therein. 

The  word  legatees  means  in  legal  acceptation  donees  of  per- 
sonal or  moveable  estate ;  but  it  may  mean  donees  of  real  estate 
whenever  a  testator  plainly  uses  the  word  in  that  sense.  This- 
testatrix  by  coupling  lands  and  moveables  together,  makes- 
each  child  a  devisee  and  legatee  in  the  same  sentence ;  so  it  was 
as  natural  for  her  to  call  them  by  one  name  as  by  the  other. 
The  term  legatees  is  therefore  a  description  that  may  compre- 
hend not  only  her  three  children,  John,  Fenwick  and  Mary,  but 
also  Mary's  children.  However,  though  the  term  of  itself  ia 
broad  enough  to  comprehend  them  all,  it  must  be  restrained  by 
other  parts  of  the  will,  of  a  contrary  import,  which  go  to 
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exclude  Fenwick  from  the  number  of  legatees  to  whom  this 
remainder  is  limited,  in  the  event  of  his  dying  before  his  wife. 
The  remainder  was  not  to  take  effect  till  his  death;  and  it 
cannot  be  supposed  that  she  meant  to  limit  a  contingent  remain- 
der to  one,  who,  according  to  her  own  provisions,  was  to  be 
dc<.id  before  that  remainder  could  vest.  There  is  another  reason 
\vhich  very  forcibly  implies  his  exclusion;  she  first  gives  him 
this  third  and  then  provides  that  i(,  shall  "return"  if  his  wife 
outlives  him.  To  return  is  to  come  back  from  him  to  whom 
it  was  given  ;  but  to  come  back /row  him  to  him  is  inconceivable 
and  contradictory.  I  am  of  opinion  therefore,  that  the  limita- 
tion goes  to  the  exclusion  of  Fenwick ;  and  is  made  only  to  John, 
and  Mary,  and  Mary's  children. 

A  construction,  however,  which  gives  to  Mary's  children  any 
share  of  this  third  of  the  land  is  argued  to  be  directly  repug- 
nant to  the  will  of  the  testatrix,  who  in  another  clause  says,  "  It 
:is   my  will  that  my  daughter  Mary's  children  is  not  to  have 
any  more  land  belonging  to  the  tract  we  live  on."     If  the  tes- 
tatrix had  ended  there,  the  clause  would  have  gone  to  their  utter 
-exclusion  ;  she  however  pursues  the  subject  in  these  additional 
words — "  but  whatever  more  may   be  coming  out  of  said  tract 
.  to  said  children  shall  be  paid  in  money,  and  that  money  to  be 
]>ut  to  interest,  and  my  said  daughter  to  have  the  interest  during 
Jjer  life,  and  then  to  direct  the  disposal  of  said  principal  to  her 
.  -children  at  her  death."    She  takes  notice  that  more  land  might  be 
'•coming  to  them,  and  thereby  shews  that  they  had   an   interest 
.in  this  remainder  as  legatees;    their  right  in  the  remainder  is 
i -mure  -clearly  marked,  and  more  fully  provided  for,  by  details, 
Uhtiw  the  right  of  any  other  of  the  legatees.     She  thought  a 
vnoneyfund  would  be  more  beneficial  to  her  daughter  and  children 
tthan  its  equivalent  in  land;   she  therefore  orders  their  share 
to   be    turned    into    money,    but    without    anjr   detriment,   for 
they  are  to  have  its  full  value.    This  order  in  the  will  has  never 
been  executed  as  to  turning  their  share  into  money  and  the 
will  is  lame  in  not  directing  how  it  was  to  be  done;   whether 
the  other  legatees  were  to  keep  it  and  pay  the  value,  or  whether 
the  executor  was  to  sell  it.     Mary  and  John   were  the  only 
legatees,  and  Mary  could  not  keep  the  land  for  she  was  to  have 
the  money.     She  could  not  have  both,  nor  could  she  pay  the 
interest  to  herself.     John   was  therefore  the  only  legatee  who 
could  keep  it  and  pay,  and  he  was  the  only  executor  after  Fen- 
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wick  should  be  dead.  John  was  the  only  person  therefore  to 
execute  this  order  either  way.  Yet  John  died  eleven  years  be- 
fore his  contingent  remainder  vested  and  left  no  person  to  raise 
the  equivalent  for  the  children.  Is  it  then  consistent  with  the 
intention  of  the  testatrix  that  they  should  lose  the  land  and  the 
money  also  ?  A  court  of  equity  would  give  them  the  land  itself; 
but  they  are  not  dependent  on  an  equitable  title.  The  former 
part  of  the  will  gives  them  the  legal  estate  ;  it  says  the  remain- 
der shall  return  to  the  legatees;  and  by  remainder  it  means  the 
land  itself.  The  latter  clause  did  not  mean  to  revoke  this 
devise  but  to  modify  it  if  possible  for  their  greater  benefit. 

It  is  next  argued  that  these  contingent  remainders  were 
defeated  before  the  event  happened  on  which  they  were  to  vest ; 
that  Fenwick's  alienation  in  fee  put  an  end  to  the  estate  for 
Jife,  or  particular  estate,  and  thereby  destroyed  the  contingent 
remainders  depending  thereon.  His  alienation  would  certainly 
have  produced  this  consequence  if  it  had  been  made  by  feoff- 
jnent,  3  Cruise  361,  s.  4,  5,  6,  7.  But  a  distinction  exists 
between  an  original  conveyance  at  the  common  law,  and  a  bar- 
gain and  sale,  or  lease  and  release  which  derive  their  operation 
from  the  statute  of  uses.  "If  there  be  a  tenant  for  life,  with 
contingent  remaindei-s  thereon,  a  bargain  and  sale,  or  lease  and 
release,  by  the  tenant  for  life  will  not  destroj'  the  contingent 
remainders;  because  these  conveyances  only  transfer  what  the 
person  seized  of  the  land  may  lawfully  convey,  and  not  divest 
any  estate.  2  Cruise,  361,  s.  8.  2  Bl.  Com.  by  Chris.  171, 
note.  2.  Mr.  Fearne  says,  "  it  is  in  the  nature  of  a  bargain  and 
sale  to  pass  no  more  than  a  man  lawfully  may  pass;  nothing 
more  passes  than  the  estate  for  life  of  the  bargainor,  and  the 
same  estate  continues  in  the  bargainee,  and  is  not  determined." 
1  Fearne,  473. 

This  doctrine  is  admitted  to  be  proper  under  the  statute  of 
27  Hen.  8,  s.  10,  but  not  under  the  statute  of  uses  in  New  Jer- 
sey, which  is  different  and  declares  that  grantees  of  uses  shall 
be  in  as  ample  possession  as  if  they  "were  possessed  thereof  by 
solemn  livery  of  seizin  and  possession."  Rev.  Laws,  9,  s.  1.  The 
idea  is  a  novel  one  to  rne  of  any  substantial  difference  between 
the  statutes.  I  think  possession  is  as  ample  under  the  statute 
of  Henry  as  if  it  was  made  by  livery  seizin;  all  the  books  treat 
it  as  a  substitute  for  that  mode  of  investiture. 

A  feoffment  in  fee  with  livery  seizin,  taken  together,  will  pass 
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a  greater  estate  than  for  life,  but  does  it  follow  that  livery  of 
seizin  without  a  feoffment  will  have  the  same  effect?  Yet  our 
statute  says  nothing  of  feoffment,  but  only  of  liveiy  of  seizin. 

But  who  does  the  statute  say  shall  have  possession  as  amply 
as  if  by  solemn  livery  of  seizin  ?  It  is  he  who  has  the  use. 
The  use  must  be  lawfully  created  before  it  can  be  operated  on  by 
the  statute.  We  must  look  into  the  doctrine  of  uses  to  learn 
the  extent  of  the  use.  Now  uses  are  the  creatures  of  equity, 
and  the  conscience  of  that  court  would  never  permit  a  man  to 
declare  a  use  greater  than  his  estate  in  the  land,  for  it  was  a 
wrong  and  species  of  fraud.  "  No  use  can  possibly  be  greater 
than  the  estate  out  of  which  it  is  created/'  4  Cruise  193,  sec. 
28.  Saunders  says,  "  the  use  cannot  be  greater  than  the  seizin 
to  serve  it."  Saund.  on  uses  115.  Now  the  statute  creates  no 
uses  whatever;  its  only  office  is  to  execute  such  as  are  legally 
raised ;  and  whether  a  use  be  legally  raised  or  not,  depends  not 
on  the  statute,  but  on  the  doctrine  of  uses;  according  to  which 
doctrine  a  feoffment  to  A,  for  life,  to  the  use  of  B,  in  fee,  would, 
as  a  use,  be  void  for  the  fee,  but  good  for  the  life  of  A.  Now 
surely  our  statute  would  not  execute  that  part  of  the  use  which 
was  illegal  and  void;  it  would  have  nothing  to  operate  on,  foi' 
a  void  use  is  as  none ;  but  it  would  annex  to  the  use  for  life  a 
possession  as  ample  as  if  it  were  by  livery  of  seizin,  and  the 
statute  of  Henry  would  do  the  same.  I  perceive  no  difference 
between  them.  No  other  use  was  raised  than  for  Fenwick's  lifet 
and  the  statute  had  nothing  more  to  operate  upon  ;  consequently 
the  particular  estate  was  transferred  to  Richard  Crawford,  but 
not  destroyed. 

It  is  argued  that  Fenwick  executed  his  power  of  distributing 
this  third  among  the  legatees,  by  devising  the  fee  to  the  chil- 
dren of  Mary  equally  to  be  divided  between  them ;  in  which  ho 
uses  the  words  "  all  my  estate  both  real  and  personal  wherever1 
it  may  bo  found."  The  case  shews  that  ho  had  no  other  real 
estate  beside  tho  remainder  in  question  on  which  the  devise 
could  operate.  According  to  Bennet  v.  Abernow,  8  Vezey,  Jun. 
616,  where  there  is  no  reference  to  the  power  it  is  always 
a  question  of  intention  whether  tho  party  meant  to  execute  the 
power  or  not;  and  the  intention  may  bo  collected  from  circum- 
Btances ;  as  that  tho  will  includes  something  the  party  had  not 
otherwise  than  under  tho  power  of  appointment ;  or  that  a  part  of 
the  will  would  be  wholly  inoperative  Unless  applied  to  the  power* 
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But  I  perceive  no  circumstances  indicative  of  such  an  intent; 
the  circumstances  seem  to  me  to1  lie  the  other  way.  We  can- 
not force  a  will  into  operation  against  its  own  words.  What  he 
devises  he  calls  his  real  estate;  whereas  according  to  my  con- 
struction he  had  no  estate  or  interest  in  this  remainder,  and  ac- 
cording to  his  own  opinion  he  had  none,  for  he  had  parted  with 
all  of  it  to  the  defendant.. 

The  consequence  of  this  power  remaining  unexecuted  is  that 
such  of  the  legatees  as  were  living  at  the  death  of  Fenwick 
would  take  the  remainder  equally  among  them.  6  Cruise,  179, 
Sec.  14,  15,  16.  2  Bro.  Chan.  Cas.  588.'  They  would  also  take 
it  in  fee.  Eev.  Laws,  60,  Sec.  1.  But  I  do  not  perceive  how 
they  could  take  as  joint-tenants  under  a  will  which  empowers 
Fenwick  to  have  the  disposal  of  it,  and  provides  for  the  sever- 
ance of  the  children's  part,  and  for  the  conversion  thereof  into 
money:  both  which  circumstances  seem  inconsistent  with  the 
nature  of  a  joint  estate. 

It  is  further  objected  that  the  covenants  of  warrantee  descend 
upon  these  children  as  the  legal  representatives  and  heirs  at  law 
of  all  the  family.  "To  this  it  has  been  properly  answered  that 
the  warrantee  of  a  tenant  for  life  is  void  under  the  statute.  Rev. 
Laws,  461,  Sec.  20,  and  therefore  the  warranty  of  Fenwick  is  not 
in  their  way.  Mary  Micheau's  warranty  was  also  void  on  the 
ground  of  coverture :  the  statute  allows  her  to  convey  her  inter- 
est in  lands  under  certain  formalities,  and  removes  her  disability 
so  far  as  to  allow  her  to  perform  that  act ;  but  neither  the  words 
nor  the  intention  of  the  statute  extend  any  further.  If  she  may 
enter  into  any  covenants,  she  may  enter,  for  the  same  reason,  into 
all  that  are  usually  appended  to  the  conveyance  of  real  estate ; 
she  might  enter  into  covenants  of  seizin,  and  for  quiet  enjoy- 
ment, as  well  as  against  incumbrances,  when  she  has  no  legal 
means  of  performing  them,  or  of  paying  damages  for  the  breach 
of  them.  All  her  property  belongs  to  her  husband.  But  sup- 
pose the  case  otherwise;  these  children  do  not  take  the  property 
by  descent  from  any  of  these  ancestors ;  they  take  as  purchasers 
under  the  will  of  their  grandmother  Eleanor  Lyell.  The  re- 
mainder was  limited  on  the  death  of  Fenwick  before  his  wife, 
to  the  legatees  of  Eleanor  Lyell,  and  when  this  contingency 
happened  there  were  no  legatees  of  Eleanor  Lyell  in  being  but 
the  children  of  Mary  Micheau  in  whom  the  remainder  could 
vest,  and  they  took  as  purchasers  and  not  by  descent. 
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in  Hilary  Term  afterwards,  interlocutory  and  final  judgments 
were  signed  in  the  name  of  both  the  plaintiffs — a  ca.  sa.  issued 
in  the  name  of  both,  and  the  defendant  was  taken  into  custody. 
He  moved  the  court  to  set  aside  the  interlocutory  judgment  and 
subsequent  proceedings  and  to  be  discharged  ;  the  surviving 
plaintiff  moved  to  amend  by  suggesting  the  death  and  alter- 
ing the  ca.  sa.-  On  the  pai-t  of  the  defendant,  it  was  insisted  to 
be  too  late  to  enter  the  suggestion  but  Lord  Kenyon  said,  the 
plaintiff  might  have  made  the  suggestion  as  a  matter  of  course, 
and  he  ought  now  to  be  permitted  to  make  the  amendment ; 
•which  was  ordered  to  be  done  and  without  costs.  This  too  was 
a  case  of  judgment  by  default,  where  the  defendant  had  there- 
fore done  no  act  giving  the  semblance  of  sanction  to  the  pro- 
ceedings on  the  part  of  the  plaintiff.  In  the  case  before  us,  the 
defendant  appeared  before  the  referees,  defended  himself  there 
and  without  a  whisper  of  objection  united  in  seeking  their  deter- 
mination. He  had  a  day  in  court  to  object  to  their  report;  but 
declined,  we  must  say,  voluntarily  declined  and  suffered  judg- 
ment to  be  entered  against  him.  In  my  opinion  there  is  no 
ground  in  this  respect  for  the  reversal  of  the  judgment. 

The  second  objection  urged  on  the  part  of  the  plaintiff  in 
error  is,  that  the  death  of  one  of  the  plaintiffs  below  revoked 
the  submission,  and  that  the  subsequent  proceedings  were  there- 
fore erroneous  and  illegal.  This  objection  is  formidable  because 
it  attacks  the  substance,  the  authority  of  the  referees.  In  sup- 
port of  it,  the  counsel  has  relied  on  the  doctrine  that  there 
may  be.  an  implied  as  well  as  an  express  revocation  of  a  sub- 
mission to  arbitration,  1  Bac.  Abr.  134,  Arbitr.  and  Award  B ;  and 
upon  the  cases  of  Potts  v.  Ward,  1  Marshall  336,  and  of  Tons- 
saint  v.  Hartop,  1  Taunton,  571,  in  which  it  was  held  that 
the  death  of  the  defendant  before  the  making  of  the  award 
was  a  revocation  of  the  authority  of  an  arbitrator,  acting  under 
a  submission  by  order  ut  Nisi.  Prius,  and  where  a  verdict  had 
been  taken  subject  to  the  award: — to  these  cases  may  be  added, 
Cooper  v.  Johnson,  2  Barn,  and  Alder.  394,  where  a  similar  de- 
cision was  made.  But  in  the  case  stated  of  an  implied  revo- 
cation, by  the  marriage  of  a  feme  sole,  an  actual  revocation  was 
within  the  power  of  the  party;  and  in  the  cases  where  the  death 
was  held  a  revocation,  the  party  dying  was  the  sole  defendant, 
and  not  one  of  several  defendants.  No  case  was  cited  at  the 
bar,  nor  have  I  found  one,  in  the  exercise  of  some  diligence, 
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'where  the  death  of  one  of  several  plaintiffs  or  defendants  has 
been  held  to  effect  the  power  of  the  arbitrator.  Nor  can  the 
effect  of  t*ae  death  of  the  sole  party  be  considered  as  entirely 
settled  in  Westminster  Hall,  for  in  the  case  of  Bower  v.  Taylor, 
7  Taunton  574,  the  court  of  King's  Bench  refused  to  set  aside 
an  award  made  after  the  death  of  one  of  the  parties  where  a  ver- 
dict had  been  taken  subject  by  an  order  of  Nisi  Prius  to  a  refer- 
•ence,  although  a  notice  not  to  proceed  in  the  reference  had  been 
given,  by  the  attorney  of  the  plaintiff  to  the  attorney  of  the 
defendant,  and  judgment  was  entered  up  with  a  suggestion  of 
the  death  of  the  party. 

In  the  absence,  then,  of  direct  authority,  and  in  this  conflict 
•of  adjudged  cases,  we  are  to  seek  for  principles  on  which  the 
present  question  may  be  solved.  A  submission  to  arbitration 
by  deed  or  by  a  parol  may  be  revoked,  but  where  several  per- 
sons on  the  one  side  or  the  other  submit,  one  of  them,  on  either 
side,  cannot,  without  the  others,  revoke  the  submission,  1  Sac. 
Abr.  123,  tit.  Arbit.  and  Award,  Kyd  on  Awards  16.  A  submis- 
sion, by  parol  or  by  deed,  may,  by  the  party  or  parties  of 
either  side,  be  revoked  even  against  the  will  of  the  other  side  ; 
but  where  a  cause  pending  in  court  has  been  submitted,  by 
rule  of  court,  the  parties  cannot,  in  this  state,  rescind  the  rule 
and  revoke  the  submission,  without  mutual  consent.  Seamans 
.and  others  v.  Pharo  and  others,  1  South.  123.  The  same  point 
.has  been  decided  in  Massachusetts.  Haskell  y.  Whitney,  12 
Mass.  Rep^  47;  and  in  Pennsylvania,  Pollock  v.  Hall,  4  Dall. 
Rep.  222.  Same  case,  3  Yeates,  42.  ( Huston  v.  The  Adminis- 
trators of  Dunwoody,  1  Binney  42.  The  mode  -of  proceed- 
ing here,  by  reference,  when  an  action  is  pending,  is  a  crea- 
ture of  our  own  law  and  entirely  unknown  to  the  English 
•courts.  There,  in  case  of  submission  by  rule  of  court,  even 
where  a  cause  is  pending,  the  mode  of  enforcing  the  report  is 
'by  attachment  only,  unless  where  a  reference  has  been  made 
.at  Nisi  Prius  and  a  verdict  taken  subject  to  the  report;  and  in 
such  case  the  judgment  is  entered  as  upon  a  verdict,  the  verdict 
'being  made  to  conform  to  the  report  even  by  changing  it,  if 
need  be,  from  the  party  for  whom  originally  rendered  to  the 
opposite  part}T: — but  here  no  verdict  is  taken,  and  the  judgment 
is  rendered  actually  and  formally,  such  being  the  provision  of 
our  statute,  upon  the  report.  So  that  the  reference,  the  report 
And  the  judgment  are,  to  all  intents  and  purposes,  a  regular  con- 
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tinuance  of  the  action ;  and  it  is  expressly  provided  03-  our 
statute  that  where  there  are  two  or  more  plaintiffs  or  defendants 
and  one  or  more  of  them  shall  die,  if  the  cause  of  action  survive, 
the  action  shall  not  thereby  be  abated. 

Inasmuch  therefore  as  one  of  the  several  plaintiffs  or  defend- 
ants cannot  without  the  others  revoke  a  submission  ;  inasmuch 
as  one  party  without  the  consent  of  the  other  cannot  rescind  a- 
rule  of  reference;  inasmuch  as  the  reference,  report  and  judg- 
ment are  with  us  the  regular  continuance  of  an  action ;  and 
inasmuch  as  the  death  of  one  of  several  plaintiffs  or  defendants, 
where  the  cause  of  action  survives,  operates  no  abatement,  there 
was  in  the  case  before  us,  by  the  death  of  Jaques,  no  revocation 
of  the  authority  of  the  referees.  In  this  respect  then  there  i& 
no  error  in  the  record. 

In  my  opinion  let  the  judgment  be  affirmed. 

CITED  IN  Brewer  v.  Porch,  2  Harr.  384.     Ferris  v.  Munn,  2  Zab.  161. 


THE  STATE  against  ELIJAH  WARD,  Sheriff  of  Morris. 

1.  If  a  person  while  he  is  applying  for  the  benefit  of  the  insolvent  laws  and 
previous  to  his  liberation,  has  a  judgment  rendered  against  him  for  a  debt  con- 
tracted previous  to  his  confinement,  and  after  his  discharge  as  an  insolvent 
debtor,  is  arrested  by  virtue  of  an  execution  issued  upon  that  judgment,  and 
committed  to  goal — such  arrest  and  imprisonment  is  unlawful. 

2.  The  proper  remedy  for  the  prisoner  to  obtain  relief  is  by  a  habeas  corpus, 
upon  the  return  of  which  before  a  judge  of  the  Supreme  Court  at  Chambers  he 
may  be  discharged. 

On   habeas   corpus,  returnable  in  vacation   at   chambers,  to 
bring  up  the  body  of  William  McCarter. 

FORD  J.  The  purport  of  the  return  to  the  writ  is,  that  final 
judgment  for  a  debt  of  $16.82,  had  been  rendered  by  a  justice, 
ugainst  William  McCarty  the  prisoner,  three  days  before  his 
liberation  from  confinement  as  an  insolvent  debtor;  that  an 
execution  was  sued  out  on  the  day  of  his  liberation,  and  delivered 
to  a  constable  to  bo  executed  about  four  months  afler  its  date,  at 
which  time  the  insolvent  was  arrested  upon  it  and  committed  to 
goal.  His  application  under  the  habeas  corpus  is  for  relief  from 
this  imprisonment;  which  brings  up  two  questions  for  consider- 
ation ;  first  whether  the  imprisonment  is  unlawful,  and  if  it  be 
found  to  be  so,  secondly,  whether  he  can  be  relieved,  from  it  in 
this  mode. 


FEBRUARY  TERM,  1825.  121 

The  State  v.  Ward. 

An  exemption  from  personal  arrest,  on  account  of  debts  con- 
tracted by  an  insolvent,  prior  to  the  time  of  his  assignment  or 
discharge,  is  conferred  upon  him  by  the  manifest  provisions  of 
the  statute ;  its  language  is,  "that  every  insolvent  debtor,  having 
conformed  in  all  things  to  the  directions  of  this  act,  shall  for- 
ever thereafter  be  discharged  from  all  debts  contracted  before 
the  time  of  assignment,  so  far  as  regards  the  imprisonment 
of  his  person."  Rev.  Laws  223,  Sec.  17.  I  am  aware  that  a  per- 
sonal privilege  will  sometimes  be  presumed  to  have  been  waived 
by  a  person  who  neglects  to  plead  it  to  an  action  at  the  proper 
time;  but  such  a  waiver  cannot  possibly  be  presumed  in  this 
case,  wherein  the  time  for  pleading  in  the  suit  had  elapsed  three 
days  before  the  assignment  took  place.  If  there  should  here- 
after arise  a  case  in  which  an  opportunity  had  been  afforded  to- 
an  insolvent  to  plead  his  discharge  to  an  action,  in  bar  of  the 
creditor's  remedy  against  his  person,  and  he  had  neglected  to 
do  it,  a  question  might  then  arise  how  far  a  man  has  power  to 
sell,  surrender  or  waive  his  right  to  personal  liberty,  by  any 
act  or  neglect  of  his  own  not  amounting  to  a  crime.  3  Bl.  Com. 
133.  2  Wm.  Blackstone's  Reports,  p.  798,  a,  1307.  But  that 
question  does  not  come  up  in  this  case,  where  the  insolvent  has 
never  had  an  opportunity  of  pleading  his  discharge.  The  above 
statute  has  absolved  his  person  from  the  lien  of  all  contracts  that 
were  anterior  to  the  time  of  his  assignment;  and  any  restraint 
of  his  liberty  on  their  account  is  a  plain  infraction  of  the  statute, 
and  consequently  an  unlawful  imprisonment,  that  ought  to  be 
remedied  in  some  way  or  other. 

But  a  second  question  arises  on  the  propriety  of  granting  re- 
lief by  means  of  a  writ  of  habeas  corpus;  for  when  the  sheriff 
returns  that  the  prisoner  is  in  custody  on  execution  for  a  sum 
in  which  he  has  been  condemned,  the  statute  enacts,  "that  the 
prisoner  shall  be  immediately  remanded  and  remain  in  prison 
according  to  law  until  satisfaction  be  made  for  the  sum  adjudged." 
Rev.  Laws,  243,  Sec.  30,  and  ib.  196,  Sec.  8.  But  the  meaning 
of  these  words,  "according  to  law  until  satisfaction  be  made 
for  the  debt,"  naturally  and  necessarily  limits  the  direction 
to  cases  wherein  satisfaction  by  an  imprisonment  of  the  per- 
son can  be  exacted  according  to  law ;  otherwise  on  being  re- 
manded he  would  have  to  remain  in  prison  contrary  to  laio 
until  satisfaction  was  made  where  a  subsequent  law  exempts  the 
debtor  from  imprisonment  the  court  cannot  remand  him  to- 
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prison  according  to  law,  because  imprisonment  would  be  a  contra- 
vention of  the  law,  The  above  statute  applies  to  all  cases  where 
personal  imprisonment  for  debt  may  be  lawfully  imposed  ;  but 
the  application  of  it  to  cases  where  imprisonment  for  debt  can- 
not be  legally  imposed,  would  not  reconcile  these  statutes  but 
render  them  contradictory.  The  statute  means  no  more  than 
this,  that  if  a  person  be  imprisoned  on  an  execution  for  debt 
.according  to  law  he  shall  not  be  discharged  on  habeas  corpus ; 
it  cannot  mean  that  a  case  of  palpable  false  imprisonment  shall 
not  have  relief  under  the  writ  of  habeas  corpus,  which  is  the 
inestimable  safe  guard  of  personal  liberty,  and  is  declared  to  be 
.efficacious  in  all  manner  of  unlawful  imprisonment.  3  Bl.  Com. 
131.  And  the  necessity  of  resorting  to  it  in  this  case  seems  to 
be  increased  by  the  questionable  nature  of  all  other  remedies. 
How  could  the  judgment  or  execution  be  set  aside  on  certiorari 
for  error  if  the  justice  has  committed  none?  If  an  applica- 
tion were  made  to  him,  is  not  his  power  over  the  suit  of  the 
parties  executed  and  defunct?  How  could  a  rule  of  his  court 
bind  the  sheriff  of  the  county  to  discharge  a  prisoner?  See  2 
South,  565. 

Wherefore  this  being  a  plain  case  of  unlawful  imprisonment, 
and  one  wherein  the  statute  never  meant  to  interdict  the  remedy 
by  habeas  corpus :  let  the  prisoner  William  McCarty  be  dis- 
charged from  the  custody  of  the  shei'iff  and  go  at  large. 

CITED  IN  Pennington  v.  Peltier  2  Or.  319. 


[The  two  following  cases  should  have  been  inserted  in  September  Term,  but  were 
mislaid  at  the  time  the  cases  of  that  term  were  printed.] 

ANDREW  PHILLIPS  against  LOTT  PHILLIPS. 

1.  Where  a  judgment  is  entered  against  a  defendant  upon  a  cognovit  ac- 
tionem,  and  is  afterwards  set  aside  by  the  court  in  which  the  judgment  was 
entered,  a  certiorari  will  not  lie  to  remove  the  proceedings  into  the  Supreme 
Court. 

2.  Where  writ  of  error  or  certiorari  is  the  proper  remedy. 

A  judgment  has  been  entered  in  the  Court  of  Common  Pleas 
of  the  county  of  Huntordon,  in  favour  of  Andrew  Phillips  against 
Lott  Phillips,  upon  the  voluntary  appearance  of  the  defendant 
and  a  cognovit  actionem;  and  upon  the  application  of  the  creditors 
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of  Lott  Phillips,  a  rule  was  granted  by  the  Court  of  Common 
Pleas  to  shew  cause  why  the  judgment  should  not  be  set  aside ; 
and  after  argument,  the  judgment  was  set  aside.  A  writ  of  cer- 
tiorari  was  then  sued  out  by  virtue  of  which  the  proceedings 
were  brought  into  the  Supreme  Court. 

Upon  opening  the  matter  to  this  court,  a  preliminary  question- 
was  raised  by  the  counsel  for  the  creditors,  whether  the  writ  of 
certiorari  would  lie  in  a  case  like  the  present? 

Wall,  for  the  plaintiff  in  certiorari,  contended  that  a  certiorari 
was  the  proper  remedy  in  this  case ;  that  the  proceedings  in  this 
case  were  of  a  summary  nature  and  in  a  new  course  different  from- 
those  of  the  common  law,  and  in  all  such  cases  a  certiorari  and 
not  a  writ  of  error  lies.  1  Arch.  Prac.  208.  1  Salk.  144, 263.  I  Lord 
Raym.  469.  To  shew  that  a  writ  of  error  would  not  lie,  he  cited 
2  Sac.  Abr.  tit.  Error.  A.  3  page  452,  2  Coke,  288,  b  ;  and  that  a 
certiorari  lies  in  all  cases  where  a  writ  of  error  does  not,  1  Jac. 
Law  Die.  411,  tit.  Certiorari.  2  Lil.  Abr.  363.  The  office  of  the 
writ  of  certiorari  is  various  according  to  the  end  to  be  answered 
by  it.  It  lies  to  remove  proceedings  before  judgment,  4  Term 
Rep.  499;  and  it  may  issue  and  perform  the  same  office  as  a  habeas 
corpus,  14  John.  323. 

"Whorever  the  court  proceeds  according  to  the  course  of  the 
common  law,  yet  if  in  any  stage  of  the  proceedings  it  acts  in  a 
summary  manner  a  certiorari  will  lie:  but  there  appears  to  be 
this  distinction  as  to  allowing  them,  that  where  the  cause  has 
been  tried  they  are  not  a  matter  of  course ;  in  all  other  cases 
they  are.  To  shew  that  the  Court  of  Common  Pleas  was  a- 
court  of  limited  jurisdiction  he  cited,  1  Halst.  Appendix,  A.  3. 

Saxton  and  Ewing,  contra.  The  idea  that  a  certiorari  lies  in 
this  case  is  altogether  novel.  The  common  law  has  provided  a 
remedy  in  cases  of  this  kind  by  writ  of  error.  And  it  is  only 
in  cases  where  a  writ  of  error  will  not  lie  that  a  certiorari  does. 
Co.  Lit.  283,  b.  2  Sac.  Abr.  450,  tit.  Error  A,  2.  The  writ  of 
certiorari  is  used  both  in  civil  and  criminal  cases,  and  the 
the  same  general  principle  will  be  found  pervading  the  whole. 
Where  the  proceedings  are  conducted  according  to  the  ancient 
course  of  the  common  law  the  certiorari  is  used.  But  it  is 
always  used  before  judgment  and  never  after,  4  SI.  Com.  320. 
In  criminal  proceedings  after  judgment  this  writ  is  never  used, 
where  the  proceedings  are  according  to  the  course  of  the  conv 
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oion  law — where  the  proceedings  are  not  according  to  the  course 
of  the  common  law,  and  are  of  a  Summary  nature  there,  a  cer- 
tiorari  may  be  used  in  the  nature  of  a  writ  of  error,  and  in  the 
place  of  a  writ  of  error;  and  this  as  well  in  civil  as  in  criminal 
proceedings,  1  Arch.  Prac.  1.  2  Sac.  Abr.  tit.  Error,  A,  3.  Whore 
u  new  jurisdiction  is  erected  by  an  act  of  parliament  and  the  ' 
proceeding  is  according  to  the  common  law  a  writ  of  error  lies, 
but  where  the  proceeding  is  summary  a  certiorari  lies.  Comyn's 
Rep.  76.  5  Bur.  Rep.  24. 

There  is  nothing  in  any  of  the  cases  cited  by  the  adverse  coun- 
sel which  impugns  this  doctrine,  except  the  case  from  Lilly's 
Abridgment,  and  that  when  rightly  understood  does  not  militate 
Against  it.  There  the  certiorari  was  to  an  inferior  court.  But 
the  idea  of  an  inferior  court  in  England  is  altogether  different 
from  our  idea  of  an  inferior  court.  In  England  an  inferior  court 
-cannot  grant  a  new  trial  or  set  aside  a  verdict.  But  our  courts 
-of  common  pleas  are  in  the  practice  of  doing  this,  and  it  has 
been  sanctioned  by  the  Supreme  Court,  1  Halst.  Rep.  157. 

Our  courts  of  common  pleas  are  not  inferior  courts  as  that  term 
is  understood  in- England,  5  Cranch  184;  and  therefore  a  certio- 
rari will  not  lie  to  remove  their  proceedings  after  judgment,  Bac. 
Abr.  tit.  Certiorari,  A.  559,  B.  561,  H.  571,  K.  574. 

The  cases  cited  from  2  Bac.  Abr.  tit.  Error,  A.  2  page  452,  merely 
shew  that  a  writ  of  error  will  not  lie ;  but  they  do  not  prove  that 
a  certiorari  will.  It  is  said  that  error  will  not  lie  on  a  motion  for 
summary  relief.  1  Bin.  Rep.  222.  4  Cranch.  324.  2  Mass.  Rep.  488. 
The  meaning  of  this  term  summary  is,  such  proceedings  aw  are 
not  according  to  the  course  of  the  common  law,  4  Bl.  Com.  280, 
or  in  other  words  proceedings  may  be  called  regular  or  summary. 
Wherever  a  court  acts  or  professes  to  act  upon  common  law  prin- 
ciples its  proceedings  are  called  regular,  and  not  summary,  however 
expeditious  they  may  act.  But  where  a  court  of  ancient  common 
law  jurisdiction  is  by  some  law  authorized  to  act  different  from 
the  common  law  mode,  it  is  called  a  summary  proceeding. 

In  the  present  case  the  Court  of  Common  Pleas  when  it  set 
iiside  the  judgment  against  Lott  Phillips,  was  not  acting  different 
from  the  course  of  the  common  law — it  was  acting  or  professing 
to  act  according  to  common  law  principles  and  in  a  common 
law  mode.  It  may  be  said  that  the  court  had  no  power  to 
set  aside  the  judgment,  but  that  does  not  alter  the  case,  nor 
•docs  it  prove  that  a  cortiorari  will  lie ;  nor  does  it  by  any  meaus 
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vfollow  that  because  a  writ  of  error  will  not  lie  that  a  certiorari 
will.  There  are  a  great  many  cases  where  neither  will  lie,  as 
if  a  court  should  quash  a  writ,  set  aside  a  judgment  by  default, 
grant  or  refuse  a  new  trial,  strike  a  count  out  of  a  declaration, 
change  a  venue.  &c.  12  John.  Rep.  49. 

The  court  after  taking  time  to  deliberate,  ordered  the  writ  of 
.certiorari  issued  in  this  case  to  be  quashed. 

Writ  quashed. 

.  CITED  IN  Montgomery  v.  Bruere,  6  Hal.  168.  Wright  v.  Greene,  Id.  334.  Lawrence 
v.  Dickey,  7  Hal.  370.     Norcross  v.  Boulton,  1  Harr.  313. 

OVEREULED  IN  Woodruffv.  Chapin,  3  Zab.  555. 


ABRAHAM  ACKERMAN  against  LEVI  SHELP. 

IN  TRESPAS8   Q.UARE. 

Clausum  fregit. 

1.  Where  a  defendant,  together  with  the  general  issue,  gives  notice  of  special 
(inatter  under  the  statute  (Rev.  Laws  404.  sec.  2).   The  notice  should  contain  only 

such  matter,  as  if  pleaded,  would  be  a  bar  to  the  action. 

2.  A  widow  before  the  assignment  of  her  dower  has,  under  our  statute,  (Rev. 
Laws  397,  sec.  2)  a  freehold  for  life  in  the  messuage  or  plantation  of  her  deceased 
husband,  unless  sooner  defeated  by  the  act  of  the  heir ;  and  therefore  a  notice  justi- 
fying the  entry  &c.  ugon  the  locus  in  quo  by  the  command  of  the  widow  is  good. 

3.  A  notice,  stating  that  the  defendant  entered  upon  the  locus  in  quo  by  the 
.  command,  authority,  license  or  permission  of  J.  W.,  is  bad,  for  uncertainty. 

4.  A  notice  which  alleges  a  custom  in  the  inhabitants  of  a  town,  for  all  per- 
sons to  do  certain  acts  on  a  prescription  in  a  que  estate  is  bad,  for  that  part  of 
the  common  law  relating  to  rights  accruing  by  custom  and  prescription  has  not 
been  practiced  or  adopted  in  this  state. 

This  was  an  action  of  trespass  brought  by  Ackerman  against 
.Shelp  for  entering  his  close  and  pulling  down  and  removing  his 
fence. 

The  defendant  pleaded  the  general  issue,  and  gave  notice  with 
it  of  the  special  matter  which  he  intended  to  offer  in  evidence. 
'  The  notices  were  in  substance  as  follows : 

1.  That  the  locus  in  quo  was  a  strip  of  land  lying  on  the  bank 

.of  the  Passaic  river,  near  the  public  bridge  over  said  river  at 

the  town  of  Aquackanunck  in  the  county  of  Essex,  and  is  bounded 

.on  the  west  by  lands  of  John  Van  Wagoner,  and  on  the  north 

, adjoins  lands  not  inclosed,  but  which  for  time  immemorial  haa 

been  used  by  all  the  inhabitants  of  the  said  county  as  a  public 

highwaj-  or  landing  place,  and  that  the  said  close  in  the  life- 

[time  of  Rulif  Van  Wagoner  and  at  the  time  of  his  death  was 


126  KEW  JEESEY  STJPEEME  COLTET. 

Ackerman  v.  Shelp. 

the  close,  soil  and  freehold  of  the  said  Eulif,  and  that  he  died- 
seized  and  possessed  thereof,  leaving  his  wife  Sarah,  him  surviv- 
ing, that  the  said  Sarah  was  lawfully  entitled  to  dower  in  and 
out  of  the  estate  of  her  said  deceased  husband  ;  that  at  the  same 
time  when  &c.  the  dower  of  the  said  Sarah  had  not  been  assigned 
and  set  off  to  her  by  the  heir  at  law  of  the  said  Eulif.  That 
the  said  close  was  at  the  time  of  the  death  of  the  said  Eulif,  and 
still  is,  a  part  of  the  messuage  or  plantation  belonging  to  the 
mansion  house  of  the  said  Eulif,  and  whereof  he  died  seized,  and 
that  the  said  Sarah  now  is,  and  at  the  time  when  &c.  was  as 
such  widow  of  the  said  Eulif  lawfully  seized  and  possessed  of  the 
said  close  as  a  part  of  the  mansion  house  messuage  and  planta- 
tion whereof  the  said  Eulif  died  seized,  as  aforesaid,  and  that 
the  defendant  as  the  servant  of  the  said  Sarah,  and  by  her  com- 
mand entered  the  said  close  and  removed  the  fence,  &c. 

2.  That  the  locus  in  quo,  is  the  soil  and  freehold  of  John  Van 
Wagoner  and  that  as  his  servant,  and  by  his  command  or  by  his 
authority,  license  or  permission  the  said  defendant  entered,  &c.. 

3.  That  the  locus  in  quo  was  a  common  and  public  highway, 
and  the  defendant  could  not  pass  without  removing  the  fence  or 
some  part  thereof,  and  to  remove  the  obstacles  pulled  down  the- 
said  fence. 

4.  That  there  is,  and  from  time  whereof  the  memory  of  man 
runneth,  not  to  the  contrary,  hath  been  a  laudable  custom  used 
and  approved  of  by  all  the  inhabitants  of  the  town  of  Aquack- 
anunk  to  pass  and  repass  into  and  over  the  said  close  to  the  said: 
Passaic  river  to  water. 

5.  That  the  locus  in  quo  was  a  highway  and  the  fence  across 
it  a  nuisance  &c. 

6.  That  there  was,  and  from  time  immemorial  had   been  a 
ciiHtom  for  all  persons  taking  lumber  to  Aquackanunk  for  mar- 
ket, to  store  it  on  the  locus  in  quo  until  it  should  be  carried 
aboard  of  vessels  for  transportation  to  market. 

7.  That  John  Van  Wagoner  is  seized  in  his  demise  as  of  fee 
of,  and  in  a  certain  messuage  with  the  appurtenances  adjoining 
the  said  close,  and  that  the  said  John  and  all  those  whoso  estate 
ho  hath,  from  the  time  whereof  the  memory  of  man  runneth, 
not  to  the  contrary,  have  been  used  and  accustomed  to  have  a 
right  of  way  over  and  upon  the  said  close,  for  himself  and  his- 
tenants  and  cattle  &c.  and  that  the  defendant  is  tenant  of  the 
said  messuage  with  the  appurtenances,  &c. 
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There  was  also  another  action  between  the  same  parties  for  » 
trespass  upon  the  same  premises  to  which  the  defendant  1  :nl 
pleaded  the  general  issue  and  given  notices.  The  second  and 
fifth  notices  in  this  second  action  were  the  same  in  substance  a» 
the  6th  and  7th  notices  above  stated. 

Vanarsdale  for  the  plaintiff  now  moved  the  court  to  strike  out 
these  notices  for  the  reasons  assigned. 

1st  Notice — He  objected  to  this  notice  because  it  did  not  go  to 
bar  the  paintiff's  action,  for  admitting  a  right  of  way  over  lands 
adjoining  the  locus  in  quo,  it  does  not  follow  that  the  lands  in 
question  are  held  by  the  same  title  or  subject  to  the  same  ease- 
ments. Customs  in  one  manor  are  no  proof  of  customs  in- 
another  manor,  Phil  Evi.  182  (old  edit.  130)  1  Stra.  661. 

The  title  or  easement  to  these  adjoining  lands  is  not  in  ques- 
tion, and  if  it  was,  it  is  uncertain  whether  the  defendant  will- 
prove  a  highway  or  landing  place.  Besides,  the  defendant  states 
the  title  to  each  of  those  lands  to  be  by  prescription;  and  no  such 
right  or  title  can  exist  in  this  state.  As  to  that  part  of  the  notice 
which  states  a  justification  by  the  command  of  the  order  of  Kulif 
Yan  Wagoner,  the  widow  has  not  such  an  estate  as  the  defend- 
ant can  justify  under,  for  the  soil  belongs  to  the  heir  until  dower 
is  assigned.  Suppose  the  heir  sue  the  widow  in  trespass,  she 
could  not  plead  liberum  tenementum;  she  has  therefore  no  such 
estate  as  will  authorize  this  notice. 

2d — The  second  notice  is  vicious  for  uncertainty.  It  states- 
that  the  defendant  entered  by  the  command  or  by  the  authority, 
license  or  permission  of  John  Van  Wagoner.  It  was  sufficient 
to  make  use  of  the  word  command,;  the  other  words  authority, 
license  or  permission  are  superfluous  and  illegal.  A  license  can 
only  be  pleaded  from  the  plaintiff,  and  a  permission  is  the  same 
as  a  license,  only  more  loose  arid  uncertain.  Phil.  Evi.  179,  note 
3.  2  Slack  He.  71.  1  Chitty  Pie.  495.  2  ib.  560. 

3d — The  third  notice  is  also  objectionable  for  uncertainty,  it 
states  "that  the  defendant  could  not  pass  without  removing  the- 
fence  or  some  part  thereof"  the  latter  words  "  or  some  part  there- 
of," ought  to  be  struck  out.  It  it  also  double  and  therefore- 
objectionable. 

4th — The  fourth  notice  is  bad,  because  it  sets  up  a  custom  in- 
the  inhabitants  to  pass  and  repass;  and  there  is  no  such  thing  as- 
a  right  or  title  acquired  by  custom  in  New  Jersey;  a  custom  to» 

VOL.  in.  i 
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be  good  must  have  been  commenced  prior  to  the  time  of  Richard 
the  first,  who  began  to  reign  in  the  year  1189.  2  Jac.  Law  Dir. 
1722.  2  Bl.  Com.  263.  Ib.  31  note.  3  Tucker's  Bl.  31  note. 

A  custom  to  take  a  profit  in  another's  soil  is  bad,  4  T.  R.  717, 
Story  Plead.  579,  so  a  custom  to  erect  a  fishing  hut  is  bad,  2 
John.  Re.  361  ;  6  Co.  Re.  60;  3  T7.  R.  253;  Saville  11,  inhabitants 
cannot  prescribe  to  have  a  right  of  common.  Customs  must 
in  their  nature  be  confined  to  individuals;  what  is  common  to 
all  mankind  cannot  be  so  claimed,  1  Cro.  Eliz.  398.  2  Jac.  Die. 
332  tit.  Easement. 

5tb  —  The  fifth  notice  states  that  the  locus  in  quo  is  a  public  high- 
way. This  notice  is  defective  and  vicious,  because  it  does  not  set 
forth  what  kind  of  way  it  was,  whether  a  horse  way  or  a  cart  way, 
JStra.  624.  Yelv.  164.  1  Freem.  53.  Style.  Re.  108,  King  v.  Spiller. 

6th  Notice  is  in  substance  the  same  as  the  fourth,  it  sets  up  a 
•custom  and  is  therefore  bad. 

7th  —  The  seventh  notice  is,  that  John  Van  Wagoner  was 
seized  in  fee  of  a  messuage  adjoining  the  close,  and  entitled  by 
prescription  to  a  right  of  way  over  the  locus  in  quo,  to  drive  his 
cattle  to  water.  There  is  no  such  thing  as  claiming  a  right  by 
prescription  in  the  state  of  New  Jersey.  1  Halsted  Re.  67.  2  Bin. 
JRe.  490.  I  Yeates  Re.  162.  1  Co.  Lit.  115  a. 

Frelinghuysen  and  Hornblower,  contra.* 
'The  opinion  of  the  court  was  delivered  by 

J.  —  To  an  action  for  entering  the  plaintiff's  close  and 


-pulling  down  and  removing  his  fence,  the  defendant  pleaded  the 
general  issue  and  gave  notice  with  it  of  the  special  matter  which 
he  intended  to  offer  in  evidence;  which  matter  must  be  such  ac- 
cording to  the  rule  of  the  statute  (Rev.  Laws,  404,  sec.  2)  as  "if 
iplejid-ed  woold  be  a  bar  to  the  action."  The  plaintiff  therefore 
roov,e«  to  strike  out  so  much  of  the  first  notice  as  alleges  a  right 
of  highway  over  lands  that  are  adjoining  to  the  locus  in  quo;  and 
as  no  interest  is  claimed  by  the  plaintiff  or  trespass  assigned  in 
those  adjoining  lands,  and  a  right  of  way  over  them  supposing 
it  to  be  conceded,  would  be  no  justification  for  an  entry  on  the 
plaintiffs  close,  the  matter  appears  to  be  foreign  to  the  com- 
plaint and  must  be  stricken  out. 

•The  arguments  of  these  gentlemen  on  this  case  were  mislaid  after  they  had 
been  placed  in  the  hands  of  the  compositor. 
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The  remainder  of  this  notice  is  to  the  following  effect :  that 
the  close  in  question  was  the  soil  and  freehold  of  one  Rulif  Van 
Wagoner  who  died  seized ;  that  no  assignment  of  dower  in  the 
estate  had  been  made  to  Sarah  his  widow  by  the  heir;  that 
therefore  she  held  possession  of  the  locus  in  quo  as  part  of  the 
plantation  belonging  to  the  mansion  house  of  her  husband  at  his 
death,  and  that  the  defendant  entered  and  removed  the  fence  as 
her  servant  by  her  command.  The  widow  has  a  right  by  statute 
"  to  hold  and  enjoy  the  mansion  house  of  her  husband,  and  the 
messuage  or  plantation  thereto  belonging,  until  dower  be  as- 
signed;" (Rev.  Laws,  397,  sec.  2,)  and  the  estate  thus  given  to 
her  is  not  a  common  law  quarantine  of  forty  days,  but  a  freehold 
for  life  unless  sooner  defeated  by  an  act  of  the  heir.  Now  in 
what  other  way  could  her  estate  be  pleaded  than  by  shewing  its 
commencement  and  the  channel  through  which  it  is  derived  to 
her?  Had  she  pleaded  liberum  tenementum  in  the  heir  and  a  ten- 
ancy under  him,  she  could  not  have  made  out  her  case  because 
the  heir  had  not  assigned  any  lands  for  her  dower.  It  is  said 
that  dower  is  ti  kind  of  sub-tenancy  to  the  heir,  and  so  it  is; 
but  the  tenancy  is  never  completed  till  investiture  or  assignment, 
(2  Bl.  Com.  136.)  It  is  true  that  the  freehold  is  alleged  to  have 
been  in  a  person  who  is  deceased,  and  the  name  of  the  heir  is  not 
mentioned;  but  I  can  perceive  no  use  in  mentioning  the  name 
of  the  heir  when  she  does  not  hold  by  his  assignment,  but  claims 
an  estate  under  the  statute,  and  has  set  out  that  estate  suffi- 
ciently in  the  notice. 

Another  notice  is  to  the  following  effect — That  the  freehold 
being  in  one  John  Van  Wagoner,  the  defendant  entered  and 
removed  the  fence  by  his  "  command,  authority,  license  or  per- 
mission." Now  as  these  disjunctives  would  render  any  plea 
vicious  for  uncertainty  they  must  vitiate  a  notice  for  the  same 
reason.  The  substitution  was  not  designed  to  allow  a  greater 
latitude  of  proof;  the  test  of  a  good  notice  being  that  the  mat- 
ters therein  contained  can  be  specially  pleaded;  its  privilege 
consists  in  an  exemption  from  the  forms  and  formalities  of  a 
plea,  but  it  must  contain  all  the  substance  and  certainty  of  one  us 
to  the  facts  or  matters  proposed  to  be  given  in  evidence.  Now 
possession  is  a  good  title  for  the  plaintiff  to  hold  against  all 
the  world  but  the  right  owner;  and  if  it  be  conceded  that  John 
Van  Wagoner  is  that  right  owner,  still  no  stranger  can  set  up 
the  title  for  him  without  his  command;  therefore  command  is 
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the  proper  word,  and  the  defendant  must  strike  out  "authority^ 
license  or  permission,"  pr  loose  his  notice  ;  for  if  they  mean  the 
same  thing  as  command  they  are  superfluous  and  may  be  very 
embarrassing  to  the  court  and  jury,  and  if  they  mean  a  different 
thing  they  are  clearly  illegal.  I  do  not  mean  to  say  what  evi- 
dence will  or  will  not  amount  to  a  command;  it  rnu'st  necessarily 
be  left  to  the  court  and  jury  to  determine  on  the  sufficiency  of 
it  when  it  is  produced  at  the  trial. 

The  fourth  notice  alleges  a  custom  in  Aquackanunck  for  the 
inhabitants  of  the  town  to  take  their  cattle  over  the  locus  in  quo 
to  water ;  the  sixth  alleges  a  custom  for  all  persons  taking  lum- 
ber to  Aquackanunck  for  market,  to  store  it  on  the  locus  in  quo 
till  it  shall  be  carried  on  board  of  vessels  for  transportation  to 
market ;  and  the  seventh  alleges  a  prescription  in  the  que  estate 
for  a  right  of  way  to  water  over  the  locus  in  quo. 

I  will  not  consume  much  time  in  remarking  that  a  right  to 
store  lumber,  is  a  profit  in  another's  soil  that  must  be  prescribed 
for  in  a  que  estate  and  cannot  be  claimed  by  custom ;  (6  Co.  59. 
b.  4  Ter.  Hep.  718),  because  I  place  my  objection  to  these  three 
notices  on  another  ground ;  which  is  that  "so  much  of  the  com- 
mon law  "  as  respects  rights  accruing  by  custpm  and  prescription 
has  not  been  "heretofore  practised"  in  New  Jersey,  (Cons,  of 
N.  J.  sec.  22)  and  these  doctrines  could  not  now  be  introduced 
without  doubtful  if  not  dangerous  consequences.  The  country 
could  not  have  progressed  till  this  time  without  a  single  instance 
of  a  right  being  established  on  either  of  these  grounds  in  our 
courts  of  justice,  if  these  doctrines  had  been  received  here  with 
the  common  law.  " '  Time  of  memory '  hath  been  long  ago  ascer- 
tained by  law  to  commence  from  the  beginning  of  the  reign  of 
Richard  the  first,  and  any  custom  may  be  destroyed  by  evidence 
of  its  non-existence  in  any  part  of  the  long  period  from  that 
time  to  the  present,"  (2  Bl.  Com.  31.)  This  is  sufficient  to  de 
stroy  all  common  law  customs  in  New  Jersey,  for  the  country 
was  not  discovered  by  civilized  inhabitants,  and  civil  rights 
could  not  consequently  have  been  in  use,  till  more  than  three 
hundred  years  after  the  beginning  of  the  reign  of  Eichard  the 
first.  In  most  towns  standing  on  navigable  water  are  -many 
uninclosod  water  lots  not  applicable  to  agriculture  nor  wanted 
for  commercial  purposes  as  yet,  over  which  the  inhabitants  have 
been  never  restrained  from  passing  or  driving  their  cattle  to 
•water;  and  if  custom  (which  is  a  local  law  founded  on  universal 
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usage,  and  can  no  more  be  released  than  any  other  law)  is  to 
prevail  according  to  the  common  law  notion  of  it,  these  lots 
must  lie  open  forever  to  the  surprise  of  unsuspecting  owners, 
and  to  the  curtailing  commerce,  in  its  more  advanced  state,  of  the 
accommodation  of  docks  and  wharves,  when  perhaps  a  tenth 
part  of  the  lots  now  open  would  be  all  sufficient  as  watering 
places;  a  principle  of  such  extensive  operation  ought  not  to  be 
strained  beyond  the  limits  assigned  to  it  in  law.  If  public  con- 
venience requires  high  ways  to  church,  school,  mill,  market  or 
water,  they  are  obtainable  in  a  much  more  direct  and  rational 
manner  under  the  statute  than  by  way  of  immemorial  usage 
And  custom.  I  must  not  be  understood  to  mean  that  the  unin- 
terrupted enjoyment  of  an  easement  in  another  person's  soil  for 
twenty  or  thirty  years,  or  perhaps  a  less  period  of  time,  will  not 
be  evidence  for  a  jury  to  presume  a  grant  or  dedication  of  such 
easement,  after  duly  considering  such  explanations,  reasons  and 
opposing  circumstances  as  the  case  may  afford.  Usage  beyond 
time  of  legal  memory  and  usage  within  memory  depend  on 
principles  and  evidence  totally  distinct  from  each  other.  If  the 
defendant  relies  on  usage  for  a  definite  period  of  time  he  ought 
to  amend  his  notice  so  as  to  correspond  with  the  evidence  he 
means  to  offer ;  it  can  answer  no  purpose  of  justice  or  candor 
to  give  notice  of  one  thing  and  prove  another.  I  am  of  opinion 
therefore  as  to  these  three  notices  that  the  rights  therein  set  up 
cannot  be  maintained  in  the  form  nor  on  the  principle  therein 
stated,  and  that  they  ought  to  be  stricken  out. 

In  a  second  action  between  the  parties  wherein  the  defendant 
eets  up  in  his  second  notice  a  custom  by  immemorial  usage,  and 
in  the  fifth  a  prescription  in  the  que  estate  I  need  only  observe 
that  they  ought  to  be  stricken  out  for  the  reasons  before  men- 
tioned. 

CITED  is  Woodruff  v.  Brown,  2  Harr.  270.    Bdl  v.  Gough,  3  Zdb.  672.   Allen  v. 
Stcven»,  5  Dutch.  613.     Cobb  v.  Davenport,  3  Vr.  389. 


CASES   DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDIC  A1URE 


OF   THE 


STATE    OF    NEW   JERSKY, 

AT  MAY  TERM,  1825. 


BENJAMIN  HAIGHT  and  HALSTED  HAIGHT  against  ABRAHAM 

SPADER. 

1.  To  a  scire  facias  awarded  under  the  3d  section  of  the  supplement  to  the 
act  concerning  sheriffs,  (Rev.  Laws,  303)  requiring  the  defendant  to  shew  cause 
why  certain  real  estate  levied  on  by  the  late  sheriff,  now  deceased,  should  not 
be  sold,  the  return  of  one  writ  of  scire  facias  "  that  the  defendant  hath  nothing, 
Ac.,"  is  sufficient. 

2.  A  publication  of  the  writ  of  scire  facias  in  this  case  is  not  necessary. 

EWING,  C.  J.  delivered  the  opinion  of  the  court. 

The  questions  in  this  case  arose  upon  a  return  made  by  the 
sheriff  of  the  county  of  Somerset,  that  "  the  said  Abraham 
Spader  hath  nothing,  &e."  to  a  special  scire  facias  awarded  by 
this  court  under  the  3d  section  of  the  supplement  to  the  act  en- 
titled an  act  concerning  sheriffs,  (Rev.  Laws,  303)  requiring 
the  defendant  to  shew  cause  why  certain  real  estate  levied  on 
by  the  late  sheriff  of  the  county  of  Somerset,  now  deceased, 
should  not  be  sold. 

1.  The  return  of  one  writ  of  scire  facias  that  the  defendant 
hath  nothing,  &c.,  is  sufficient,  and  the  return  of  nihil  to  two 
writs  not  necessary  to  authorize  the  court  to  award  a  writ  of 
sale.  The  term  "&c,"  in  the  act  is  used  for  the  remaining 
words  of  the  formal  return  in  my  bailwick,  whereby  I  can  give 
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him  notice  as  I  am  within  commanded,  nor  is  the  said  A.  S.  fo*und 
in  the  same." 

2.  This  case  is  not  within  the  5th  and  6th  sections  of  the  sup- 
plement to  the  practice  act,  {Rev.  Laws  692)  and  a  publication 
of  the  writ,  as  in  certain  cases  required  by  that  act,  is  not 
necessary. 

Vanarsdale  for  the  plaintiffs. 


DEN  on  the  demise  of  WADE  against  FEN,  MORTON  and  MARSH,  tenants. 

If  a  declaration  in  ejectment  is  not  served  ten  days  prior  to  the  first  day  of 
the  lerm,  the  tenant  has  until  the  n'rst  day  of  the  subsequent  term  to  appear 
and  enter  into  the  consent  rule. 

The  notice  in  this  case  was  that  the  tenants  in  possession, 
should  appear  on  the  14th  of  this  month,  and  was  served  with 
the  copy  of  the  declaration  more  than  ten  days  prior  to  that 
time,  but  not  ten  days  prior  to  the  10th  of  the  month,  being 
the  first  day  of  the  term. 

Scudder  moved  for  the  first  rule,  and  to  require  the  tenants  U> 
appear  and  enter  into  the  consent  rule  during  the  present  termr 
and  contended  that  ten  days  previous  notice,  and  not  ten  days 
notice  previous  to  the  term,  was  by  the  91st  .section  of  the  prac- 
tice act  (Rev.  Laws,  425)  sufficient. 

BY  THE  COURT. — The  92d  section  allows  the  tenant  to  apply 
to  enter  into  the  consent  rule  "within  the  term  to  which  the 
said  tenant  had  notice  to  appear."  Hence  the  whole  term  is 
given  him  for  this  purpose,  and  a  plaintiff  cannot  be  permitted 
to  deprive  him  of  the  convenience  and  benefit  of  such  time,  by 
making  his  notice  to  appear  on  the  last  day  of  the  term,  and 
serving  it  the  ten  days  previously  thereto.  If  the  service  has 
been  ten  days  prior  to  the  first  day  of  the  term,  the  tenant  may 
be  required  to  appear  during  that  term;  otherwise,  on  or  before 
the  first  day  of  the  next  term.  This  rule  has  been  repeatedly 
declared  by  the  court,  and  more  than  once  after  argument. 
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SAMUEL  STROUD  against  ISAAC  SHIMER. 

ON  CERTIORARI. 

1.  A  state  of  demand  which  sets  out  a  contract  for  the  payment  of  a  sum  of 
money  is  not  supported  by  proof  of  a  contract  to  pay  in  articles  of  merchandize. 

2.  For  non-performance  of  such  a  contract  the  action  should  be  case  and  not 
debt. 

By  the  state  of  demand  delivered  to  the  justice,  "the  plaintiff 
demands  of  the  defendant  eighty-four  dollars  and  forty-six  cents, 
due  to  the  plaintiff  on  a  note  of  hand  given  to  him  by  the  defend- 
ant for  eighty-two  dollars,  dated  the  13th  da}^  of  October,  1823, 
^payable  on  the  first  day  of  January  next,  on  which  there  is  due 
:six  months'  interest  which  together  with  the  principal  makes 
the  aforesaid  sum  of  eighty-four  dollars  and  forty-six  cents." 

On  the  trial  the  plaintiff  produced  in  support  of  his  demand 
un  instrument  of  writing  as  follows: — "October  13th,  1823.  On 
or  before  the  first  day  of  January  next,  I  promise  to  pay  to 
Isaac  Shimer, 

50  Bushels  of  Oats,  at  37*  cents,  •  -  818  75 

2  Tons  of  Haj^,  at  810  20  00 

20  Bushels  of  Corn,  at  50  10  00 

30  Do.  Buckwheat,  at  37*  11  25 

1  Barrel  of  Whiskey,  12  00 

20  Bushels  of  Rye,  at  50  10  00 

882  00 

"WITNESS,  SAMUEL  STROUD." 

REUBEN  ROCKWELL," 

and  on  which  instrument  sundry  credits  wez-e  endorsed  for  com, 
oats,  &c.  at  different  times. 

The  court  reversed  the  judgment  rendered  for  the  plaintiff  in 
the  absence  of  the  defendant  because,  1st.  The  case  shewn  by 
the  plaintiff  on  the  trial  is  variant  from  that  sot  forth  in  his  state 
of  demand.  In  the  latter  contract  as  alleged  is  for  the  payment 
of  money;  and  the  contract  produced  in  evidence  is  for  the 
delivery  of  oats,  hay,  corn,  buckwheat,  whiskey  and  rye. 

2d.  Upon  breach  of  the  contract  contained  in  the  instrument 
produced  in  evidence  the  form  of  action  should  have  been  case, 
and  not  debt. 

Vroom  for  the  plaintiff  in  certiorari. 
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JAMES  ALLEN  against  EVI  JOICE. 

1.  The  Court  of  Common  1'leas  sh  >uld  permit  a  justice,  who  is  present  in 
•court,  to  amend  his  transcript  by  stating  the  time  when  and  by  whom  the  ap- 
peal was  demanded,  provided  no  delay  is  occasioned  thereby. 

2.  Where  au  appeal  is  dismissed,  an  execution  issued  and  a  rule  upon  the 
Court  of  Common  Pleas  to  shew  cause  why  a  mandamus  should  not  issue  to 
compel  them  to  reinstate  the  appeal,  this  court  has  granted  a  rule  upon  the 
sheriff  to  stay  proceedings  in  the  execution. 

The  Court  of  Common  Pleas  of  the  county  of  Burlington,  in 
February  Term,  1825,  having  refused  to  allow  an  amendment 
to*  be  made  by  the  justice  who  was  present  in  court,  dismissed 
an  appeal,  because  it  did  not  appear  in  the  transcript  when  and 
by  whom  the  appeal  was  demanded.  The  entry  made  by  the 
justice  was  as  follows: — "an  appeal  bond  was  presented  which 
I  accepted,  arid  the  appeal  granted  :"  and  Ibe  transcript  and 
appeal  bond  and  papers  were  certified  by  the  justice  and  filed  on 
the  first  day  of  the  term  next  after  the  judgment. 

Sims  now  Amoved  to  make  absolute  a  rule  taken  at  the  last 
term  of  this  court  for  the  appellee  to  shew  cause  why  a  man- 
damus should  not  issue  to  the  Court  of  Common  Pleas  to  rein- 
state the  appeal;  and  it  appearing  that  a  copy  of  the  rule  had 
been  served. 

The  court,  remarking  that  the  entry  made  by  the  justice  on 
his  docket  was  a  substantial  though  not  a  literal  compliance 
with  the  requisition  of  the  statute,  (Rev.  Laws,  641,  sec.  41);  and 
that  the  amendment  applied  for  was  sanctioned  in  time  and 
•principle  by  that  sustained  in  the  case  of  Thompson  v.  Sutton, 
1  Hoisted  220,  made  the  rule  absolute.  Sims,  then  stated  that  on 
the  dismissal  of  the  appeal  an  execution  had  been  issued  out  of 
the  Court  of  Common  Pleas,  and  delivered  to  the  sheriff  and 
moved  for  a  rule  to  stay  the  execution. 

The  court  doubted  the  propriety  of  such  rule,  but  on  being 
referred  to  the  case  of  Johnson  v.  Bowker,  in  September  Term, 
1823,  when  on  the  entry  of  a  rule  to  shew  cause  why  a  man- 
damus should  not  issue  a  rule  to  stay  execution  had  been  made; 
the  court  allowed  the  rule  without  predjudice  however  to  the 
question  of  its  propriety  in  any  future  case. 

CITED  IN  Camp  v.  Martin,  7  Hal.  182. 
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THE  STATE  against  BENJAMIN  GRISCOM  and  others. 

The  omission  of  a  date  to  the  return  to  a  peremptory  mandamus  directed  to 
B.  G.  and  others  township  committee,  commanding  them  to  "  assign  and  appoint 
in  writing  to  the  overseers  of  the  highways  of  the  township  or  some  of  them, 
their  several  limits  or  divisions  of  the  road  for  opening,  clearing  out,  amend- 
ment and  repair,"  will  not  vitiate  a  notice. 

2.  Though  the  mandamus  is  directed  to  B  G.  and  others  as  township  commit- 
tee, yet  a  return  made  by  them  as  late  township  committee,  is  sufficient. 

3.  Though  the  writ  commanded  the  committee  to  assign  "  to  the  overseers  01 
some  of  them  their  several   limits,"  &c.  the  assignment  to  one  overseer  is  a 
substantial  compliance  with  the  command  of  the  writ. 

4.  If  there  is  reason  to  believe  that  the  assignment  is  fraudulent  and  evasive' 
and  designed  to  defeat  the  purpose  of  the  opening  and  repair  of  the  road,  the 
court  will  allow  the  party  a  rule  to  shew  cause  why  the  return  should  be  quashed 
on  those  grounds. 

A  peremptory  writ  of  mandamus  was  directed  to  Benjamin 
Griscom  and  others,  township  committee  of  the  township  of 
Lower  Penns'  Neck  in  the  county  of  Salem,  returnable  to  the 
present  term,  whereby  after  reciting  that  J.  C.,  J.  C.,  S.  S.,  and' 
P.  P.,  surveyors  of  the  highways  of  the  county  of  Salem,  on 
the  24th  of  July,  A.  D.  1822,  laid  out  a  certain  road  of  three  rods- 
wide  in  the  said  township,  called  the  Hook  road,  and  that  the 
said  B.  Gr.,  &c.  township  committee  of  the  said  township  had 
refused  and  do  yet  refuse  to  assign  and  appoint  in  writing  to  the- 
overseers  of  the  highways  of  the  said  township,  or  some  of  them, 
their  several  limits  or  divisions  of  the  highway  aforesaid,  for 
opening,  clearing  out,  amending  and  repair,  the  writ  commanded 
them  "to  assign  and  appoint  in  writing  to  the  overseers  of  the 
highways  of  the  said  township  or  some  of  them,  their  several 
limits  or  divisions  of  the  road  aforesaid,  for  opening,  clearing 
out.  amendment  and  repair." 

To  this  writ  the  following  return  was  made,  signed  by  the 
persons  to  whom  it  was  directed  :  "  The  undersigned,  late  town- 
ship committee  of  the  township  of  Lower  Penns'  Neck  in  the 
county  of  Salem,  do  hereby  certify  that  in  obedience  to,  and  in 
execution  of  a  writ  of  mandamus  to  them  directed,  and  issued' 
out  of  this  honorable  court,  of  which  the  within  is  a  copy,  they 
did  on  the  fifth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-five,  assign  and  appoint  in> 
writing  to  William  Holliday,  one  of  the  overseers  of  the  high- 
ways in  and  for  the  said  township,  for  opening,  clearing  out, 
amendment  and  repair  the  whole  of  the  road  in  the  said  town- 
ship, commonly  called  the  Hook  road,  a* in  and  by  the  said  writ 
they  were  directed  to  do." 
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Jeffers  moved  to  quash  the  return  for  insufficiency,  and  read 
affidavits  to  shew  that  the  assignment  was  evasive,  being  made 
to  an  overseer  who  resided  in  a  remote  part  of  the  township- 
and  not  to  the  overseer  in  whose  district  of  country  it  lay,  and 
thai  one  of  the  committee  had  since  declared  his  opinion  that 
the  7-oad  would  not  be  opened  and  repaired.  He  cited  6  Bac. 
Abr.  517,  tit.  Mandamus,  Eev.  Laws,  160,  sec.  2. 

Dayton  argued  in  support  of  the  return,  and  read  5  Viner,  185, 
tit.  Mandamus. 

EWINQ,  C.  J.  delivered  the  opinion  of  the  court. 

Four  objections  are  taken  to  this  return. 

1.  The  return  has  no  date.     A  date  however  is  not  material  or 
necessary.     It  is  not  usual  nor  required  that  sheriffs  or  others 
should  dat*  their  returns;  where  the  time  of  doing  an  act  is 
directed  by  a  writ,  it  should  be  designated  in  the  return,  but 
the  day  of  making  out  the  return  needs  not  to  be  stated. 

2.  The  return  is  made  by  Griscom  and  others  as  late  township 
committee. 

The  writ  was  awarded  in  February  Term  last,  and  was  directed 
to  Griscom  and  others  as  township  committee.  They  certify  that 
they  made  an  assignment  of  the  road  on  the  fifth  day  of  March, 
which  must  therefore  have  been  very  promptly  after  the  deliv- 
ery of  the  writ  to  them.  The  annual  town  meeting  was  on  the 
second  Tuesday,  the  eighth  day  of  March,  when  a  new  committee" 
was  chosen.  The  writ  was  directed  to  Griscom  and  others  by 
name;  the  assignment  of  the  road  was  the  substantial  requisi- 
tion of  the  writ,  and  was  done  while  they  were  in  office ;  the 
return  is  made  by  their  names  also;  they  describe  themselves 
indeed  as  late  town  committee,  but  this  is  no  more  than  to  sayf 
we,  to  whom  this  writ  was  directed,  who  when  it  was  awarded 
were  the  township  committee,  but  whose  office  has  since  expired 
by  the  appointment  of  a  new  committee  at  the  annual  town 
meeting,  certify  that,  while  in  office,  we  made  an  assignment  of 
the  road  pursuant  to  the  command  of  the  writ. — This  objection 
ought  not  to  prevail,  Cro.  Car.  570,  Bathells1  case. 

3.  It  is  objected  that  the  committee  have  assigned  the  road  to- 
one  of  the  overseers  when  by  the  command  of  the  writ  they  were 
required  to  assign  it  to  more  than  one — "  to  the  overseers  or  some 
of  them  their  several  limits  or  divisions." 
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The  assignment  to  one  overseer  is  a  substantial  compliance 
with  the  writ,  the  main  purpose  of  which  is,  to  place  the  road 
under  some  or  persons  whose  duty  it  shall  be  to  prepare  it  for 
public  use.  The  distribution  of  the  roads  in  a  township  among 
the  several  overseers  is  confided  to  the  committee;  whether 
therefore  a  particular  road  should  be  placed  under  one  or  more 
overseers  is  a  fit  subject  for  the  exercise  of  their  discretion  ;  and 
this  court  will  interfere  no  farther  by  the  writ  of  mandamus 
than  to  compel  them  to  act  and  exercise  their  discretion,  unless, 
it  appear  that  an  evasive  assignment  is  made. 

4.  It  is  objected  that  the  assignment  is  fraudulent  and  evasive, 
and  designed  to  defeat  the  purpose  of  the  opening  and  repair  of 
the  road. 

The  matters  exhibited  in  the  affidavits  read  in  support  of  this 
-objection  are  not  sufficient. 

The  fact  that  the  road  is  assigned  to  a  remote  and  not  to  the 
nearest  overseer,  is  at  most  equivocal  and  not  conclusive,  It  may 
be.  that  circumstances  called  for  such  an  assignment.  A  new 
road  is  laid  out  to  be  disposed  of  discreetly ;  the  nearest  overseer, 
or  he,  where  the  roads  are  so  divided,  in  whose  district  of  country 
it  lies,  may  have  already  a  great  extent  of  road,  of  bad  soil,  and 
-difficult,  laborious  and  expensive  to  repair,  while  Holliday  may 
have  a  small  extent,  and  requiring  little  of  time,  labor  or  money. 
In  the  absence  of  proof  then,  and  from  the  fact  relied  on,  we  are 
not  allowed  to  say  the  assignment  is  so  indiscreet,  injudicious 
and  inconvenient  as  to  evince  fraud  and  evasion. 

The  opinion  expressed  by  one  of  the  committee  that  the  road 
would  not  be  Opened,  shews  nothing  but  his  wish  or  expecta- 
tion ;  whatever  that  may  be,  or  even  the  wish  and  expectation 
of  all  the  committee,  it  does  not  appear  that  the  overseer  will 
not,  as  soon  as  the  season  admits,  fully  perform  his  duty. 

Inasmuch  however  as  the  assignment  is  somewhat  out  of  the 
usual  course,  and  it  is  the  duty  of  the  court  to  require  a  fair  and 
honest  compliance  with  the  writ,  and  sedulously  to  guard  against 
•evasion,  the  party  prosecuting  the  writ  of  mandamus  is  allowed, 
if  he  think  proper,  to  take  a  rule  to  shew  cause  why  the  return 
should  not  be  quashed  as  evasive  and  fraudulent,  in  order  that 
this  objection  may  be  fully  investigated. 

A  rule  was  accordingly  taken. 

CITED  IK  Ferry  v.  Williams,  12  Vr.  338. 


MAY  TEKM,  1825. 


In  Matter  of  Road. 


EPHRAIM  S.  SAWYER  against  JONAS  MILLER. 

OK  OEETIOBAEI. 

A  copy  of  account  containing  general  charges  such  as  "  amount  from  day 
book "  without  specifying  the  particulars  of  which  the  amount  is  composed, 
is  defective. 

« 

The  court  reversed  the  judgment  because  the  copy  of  ac- 
count filed  before  the  justice,  by  the  defendant  in  whose  favor 
it  was  rendered,  was  defective.  One  of  the  items  of  the  account 
was  as  follows:  "Aug.  13,  To  expenses  from  Tavern  Book, 
pages  11,  12,  13,  14,  15,  $2.24."  And  most  of  the  items  were 
thus,  "  Amo't  from  Day  Book." 

Sims  for  the  plaintiff. 

CITED  IN  Ayres  v.  Bartlett,  2  Gr.  332.     Inslee  v.  Prall,  3  Zab.  460. 


IN  MATTER  OF  ROAD. 

Where  a  caveat  has  been  filed  against  the  return  of  a  road  and  freeholders- 
have  been  appointed  to  review  the  road,  this  court  will  not  previous  to  the 
term  next  succeeding  that  in  which  the  freeholders  were  appointed  to  grant  a 
certiorari  to  remove  the  proceedings. 

Hamilton  moved  for  the  allowance  of  a  certiorari   to   the 
Court  of  Common  Pleas  of  the  county  of  Burlington.    Surveyors 
were  appointed  by  that  court  in  November  last,  by  whom  a  re 
turn  was  made,  to  which  a  caveat  was  filed,  and  in  February 
last  freeholders  were  appointed  to  review  the  road,  at  the  in 
stance  of  the  party  now  applying  for  the  certiorari ;  the  free 
holders  had  met  and  had  not  made  a  certificate,  but  "tlie  term 
next  succeeding  that  in   which  they  were  appointed,"    (Rev. 
Laws,  611,  sec.  7)  had  not  yet  arrived,  and  no  order  of  that 
court  for  the  recording  of  the  return  had  been  made. 

The  court  declined  the  allowance  of  the  writ,  deeming  the 
application  premature. 
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STATE    OF    NEW   JERSEY. 


AT  SEPTEMBER  TERM,  1825. 


THOMAS  CAMPBELL  against  JOSEPH  SMITH,  JOHN  W.  SMITH,  and 
WILLIAM  SMITH. 

1.  Twenty  years  of  adverse  possession  of  a  diverted  water  course  are  in- 
•dispensably  necessary  to  defeat  the  proprietor  of  the  ancient  channel,  and  to 
repel  his  reclamation  of  his  right. 

2.  The  opinion   of   Lord   Ellenborough  in   Beatty  v.  Shaw,  6  Easi  208, 
.commented  on. 

This  was  an  action  brought  by  Campbell  against  tho  Smiths 
for  prostrating  a  dam  and  thereby  diverting  water  from  his  mill. 
It  ,was  tried  at  the  Essex  circuit  before  his  honor  Justice  BOS- 
SELL,  and  a  verdict  found  for  tho  defendants,  after  the  following 
charge  to  the  jury. 

•'  This  is  an  action  of  trespass  on  tho  case  brought  by  Thomas 
•Campbell  against  the  defendants,  for  that  they  had  unlawfully 
prostrated  a  dam  by  which  water  was  convoyed  to  his  mill 
and  beneficially  used  by  him  in  the  course  of  his  business  as  a 
manufacturer  of  paper  and  to  his  damage,  one  thousand  dollars. 

"In  nuppoYt  of  his  claim  ho  has  given  in  evidence  that  John 
•Clark  owned  and  was  possessed  of  this  mill,  land  and  its  appur- 
tenances in  tho  year  eighteen  hundred.  That  in  eighteen  hun 

(140) 
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• 

•dred  and  seven  Clark  being  greatly  in  debt  the  whole  of  this 
property  was  sold  by  the  sheriff  and  purchased  by  John  Lang 
under  whom  by  several  mesne  conveyances  he  claims  title  to 
the  mill,  lands  and  water  courses  including  the  small  stream  for 
the  diverting  of  which  from  his  mill  and  use  this  action  was 
brought ;  that  this  stream  with  some  interruptions  has  been 
successively  applied  to  the  use  of  said  mill  by  its  several 
-owners  as  some  of  his  witnesses  say  for  more  than  twenty 
years,  and  that  Joseph  Smith,  one  of  the  defendants,  acknowl- 
edges that  he  had  broken  down  the  dam  in  question.  The 

•  defendants  claim  this  water  as  the'irs  and  justify  the  act  of 

•  cutting  or  breaking  the  said  dam  ;   and  have  given  in  evidence 
that   the  springs   from  which   this  stream  is  fed   rose  in   the 
lands  of  Walter  Smith,  their  grandfather,  and  in  its  natural 

•  course  ran  over  his  lands,  and  for  a  small  distance  over  the 
lands  of  John  Denman,  then  changing  its  course  it  again  ran 
through  and  over  the  lands  of  the  said  Walter;  that  in  eighteen 
hundred,  John  Clark,  the  son-in-law  of  Walter  Smith,  built  a 
paper  mill  on  two  tracts  of  land  purchased  of  said  Smith  and 

.Denman;  that  this  mill  went  into  operation  by  force  of  another 

.and  distinct  stream  of  water;   this  mill  was  burned  in  eighteen 

hundred  and  one,  and  partially  rebuilt  the  same  year;    that  in 

•  eighteen   hundred   and  three,  John  Clark  believing  that  this 
email  stream  would  be  a  beneficial  addition  to  his  water  applied 
to  his  father-in-law  Smith  to  sell  it  to  him  for  that  purpose; 

;Smith  refused  to  sell  or  give  it  to  him  alleging  as  his  reason, 
that  he  or  some  of  his  family  might  at  a  future  day  build  a  mill 
themselves  when  this  stream  would  be  wanted  for  that;  but  if 
he,  Clark,  would  agree  with  Denman  to  let  it  pass  through  his 

.lands,  he  might  divert  it  from  its  natural  course  and  use  it  for 
his  mill,  until  himself  or  family  might  want  it  for  themselves : 
that  these  terms  on  which  only  J.  Clark  could  procure  the  use 
of  this  stream,  had  been  at  different  times  and  to  different  per- 
sons repeatedly  acknowledged  by  him,  by  his  wife  and  others  ; 
that  the  defendants,  grandsons  of  old  Mr.  Smith,  have  built  a 

tmill  for  which  this  water  is  necessary,  and  as  the  time  for  which 
their  grandfather  permitted  Clark  to  use  this  water  has  expired, 
they  claim  it  as  theirs,  and  for  that  reason  they  prostrated  the 

•  dum  which  diverted  its  course  through  a  canal  to  the  paper  mill 
formerly  ("lark's,  now  plaintiff's,  that  it  might  flow  in  the  bed 
tformcd  by  nature  in  its  origin. 
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"Thus  stands  so  much  of  the  evidence  on  both  sides  as  to  me 
seems  important  for  your  consideration.  In  one  great  fact  they 
•differ,  viz: — The  length  of  time  the  plaintiff  and  those  under 
whom  he  claims  have  enjoyed  the  use  of  this  water;  two  or 
three  of  the  witnesses  on  the  part  of  the  plaintiff  say  that  it 
has  been  used  by  the  mill  owners  as  they  believe,  (they  are  not 
certain)  for  more  than  twenty  years,  whilst  three  or  four  of  the 
defendant's  witnesses  positively  assert  that  this  stream  was  not 
diverted  from  its  natural  course  until  the  year  eighteen  hun- 
dred and  three;  in  which  case  the  plaintiff  could  not  claim  the 
benefit  of  a  full  twenty  year's'  possession.  These  contradictions 
it  is  your  province  to  reconcile  if  you  can,  or  decide  this  ques- 
tion if  you  may  think  it  necessary  according  to  the  credit  you  at- 
tach to  the  characters,  reasons  and  powers  of  recollection  of  the 
different  witnesses,  and  of  which  you  are  the  exclusive  judges. 
The  plaintiff  claims  your  verdict,  not  from  any  documentary  or 
paper  title,  but  from  this  twenty  years'  possession.  A  number  of 
authorities  have  been  read,  which  prove  that  twenty  years' ad- 
verse and  uninterrupted  possession  establishes  a  title;  and  that 
a  jury  on  a  possession  of  less  than  twenty  years  attended  with 
circumstances  favourable  to  a  presumption  of  title  may  so  pre- 
sume it.  But  the  same  authority  also  proves  that  if  that  pos- 
session is  attended  with  circumstances  unfavourable  to  their  title 
it  will  altogether  destroy  the  presumption  relied  on. 

"  But  this  twenty  years'  possession  must  be  adverse.  That  is 
the  possessor  must  claim  in  his  own  right  or  in  that  of  him  un- 
der whom  he  enjoys  the  premises  and  who  holds  it  in  opposi- 
tion to  all  others.  It  is  a  settled  principle  that  if  a  man  goes 
into  possession  of  my  land  and  continues  there  one  hundred 
years  acknowledging  my  right  his  possession  cannot  defeat  my 
title.  How  stands  this  case?  Clark  himself  did  not  pretend  to 
dttim  this  water  as  his  own  ;  he  repeatedly  acknowledged  the 
right  to  be  in  his  father-in-law,  and  that  he  could  use  it  no  longer 
than  during  the  pleasure  of  Smith.  In  eighteen  hundred  and 
Hcvcn  the  sheriff  sold  these  premises  as  the  property  of  Clarkr 
and  the  purchasers  became  entitled  to  all  Clark's  right  in  the 
premises  but  not  a  particle  more ;  and  the  subsequent  grantors- 
unless  they  had  added  other  rights  than  those  purchased  at  the 
nheriff  'a  sale  had  no  power  to  grant  more ;  if  I  am  correct  in 
thin,  and  the  purchasers  have  been  in  the  quiet  possession  of 
this  water  since  the  Kheriff" a  sale,  yet  it  would  full  about  five 
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years  short  of  the  time  they  rely  on  to  enable  them  to  recover. 
If  you  believe  the  testimony  justifies  the  facts  as  I  have  stated 
them,  the  plaintiff  cannot  have  any  legal  right  to  recover,  and 
your  verdict  should  be  for  the  defendants  or  not  guilty. 

Upon  the  coming  in  of  the  posted  a  rule  was  taken  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted,  which  was  argued  by  the 

Attorney- General  for  the  plaintiff,  and 
Horriblower  and  Halsey  for  the  defendants. 

EWING,  C.  J.  A  stream  of  water  was  accustomed  for  a  long; 
series  of  years  and  beyond  the  memory  of  the  most  aged  of  the 
vicinage,  to  flow  in  a  natural  channel  in  the  township  of  Spring- 
field, in  the  county  of  Essex.  In  the  year  1800  John  Clark  built  a- 
paper  mill  a  short  distance  from  this  ancient  water  course,  on  a- 
lot  of  land  of  which  he  had  become  the  owner,  through  which 
it  did  not  run  and  to  which  it  did  not  adjoin.  Some  time  after 
the  erection  of  the  mill,  Clark  placed,  not  on  his  own  land  but  . 
on  the  land  of  John  Denman,  a  dam  across  the  ancient  water 
course  and  dug  a  ditch  whereby  he  led  the  water  diverted  from.' 
its  channel  into  a  pond  on  his  own  land,  fed  by  other  streams,, 
on  which  he  mainly  relied  for  his  manufacturing  operations.  In> 
the  summer  of  1822,  the  defendants,  then  the  owners  of  the  landl 
through  which  the  stream  had  in  times  past  flowed  and  of" 
course,  of  its  ancient  bed,  built  a  pasteboard  mill,  and  to  aid  irr< 
the  necessary  supply  of  water,  in  October  of  that  year,  pros- 
trated the  dam  and  thereby  permitted  the  water  to  resume  its- 
ancient  channel,  and  deprived  the  plaintiff  for  some  time  pre- 
vious become  the  owner  of  Clark's  mill,  of  the  advantage  which, 
he  and  his  predecessors  for  some  years  had  used  and  enjoyed. 

The  plaintiff  sought  redress  by  the  present  action  brought 
to  November  Term,  1822,  and  tried  at  the  April  Circuit,  1823r 
before  Justice  Rossell,  when  the  jury  found  a  verdict  for  the? 
defendants  after  a  charge  from  the  judge,  in  which  having 
first  given  a  view  of  the  claims  of  the  parties  and  of  the  evi- 
dence on  both  sides,  he  proceeds  thus. — (Here  the  Chief  Justice  • 
read  the  charge). 

The   verdict   is   impugned    by   the   plaintiff,    because   as   he- 
alleges  the  judge  presented   the  case  to  the  jury  in  too   lim- 
ited  a  view,  placing  it  only  on  the   length  of  time  and   tb»- 

VOL.  in.  K 
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nature  of  Clark's  possession  and  that  he  did  not,  as  he  ought 
to  have  done,  inform  them  that  under  the  circumstances  of  the 
case,  they  were  warranted  to  presume  against  the  claim  of  the 
defendants. 

I  do  not  understand  the  charge  precisely  as  the  plaintiff's 
counsel,  and  hence  I  do  not  consider  the  judge  as  having  pre- 
sented so  limited  a  view;  for  although  it  is  true  he  told  them 
that  relying  on  time  for  a  presumption  of  title  there  must  be 
twenty  years,  and  those,  years  of  adverse  possession,  and  that  in 
his  opinion,  submitting  the  matter  however  as  a  question  of  fact 
to  their  examination,  the  possession  of  Clark  was  not  adverse, 
and  if  so,  the  case  did  not  afford  the  plaintiff  the  requisite  period, 
yet  he  also  informed  them,  "that  a  jury  have  a  right  on  a  pos- 
•session  of  less  than  twenty  years  attended  with  circumstances, 
favorable  to  a  presumption  of  title  to  presume  it."  If  then  the 
jury  found  such  circumstances  to  exist,  they  were  authorized 
under  this  direction,  to  have  presumed  a  grant  and  sustained 
the  claim  of  the  plaintiff. 

It  is  true  the  judge  did  not  inform  the  jury  that  under  the 

•circumstances   of  the  case   they   were  warranted   to  presume 

.against  the  claim  of  the  defendants: — or  in  other  words  that 

upon  the  facts  in  evidence  the  law  had  deprived  the  defendants 

•of  a  right  which  once  existed  in  them  or  those  under  whom 

they  claimed  to  the  flow  of  the  water  in  the  ancient  channel. 

On  the  contrary,  the  charge  was  very  distinctly  the  reverse; 
.and  yielding  fully  that  the  jury  ought  to  have  been  informed, 
.if  such  were  the  law,  that  the  circumstances  did  warrant  them 
:8O  to  presume,  the  inquiry  results  whether  such  circumstances 
.are  presented  by  the  case. 

The  use  and  enjoyment  of  water  flowing  in  an  ancient  chan- 
nel through  one's  land,  and  to  prevent  the  diversion  and  depri- 
vation of  it,  especially  by  a  person  owning  no  land  through 
which  it  runs,  are  rights  as  certain,  recognized  and  well  defined 
as  any  within  the  compass  of  legal  protection.  Property  in 
water,  and  in  the  use  and  enjoyment  of  it,  oftentimes  as  valua- 
ble, is  us  well  secured  as  any  other.  Among  the  oldest  reports 
in  print  wiJl  be  found  an  assertion  of  this  right.  In  the  book 
culled  Liber  Assisarum  32  Edw.  3,  fol.  194  PL  2  an  assise  of 
nuisance  was  brought  because  the  defendant  had  made  a  trench 
and  thereby  drawn  from  a  river,  a  part  of  the  water  which  had 
been  accustomed  to  run  to  supply  the  mill  of  the  plaintiff.  It 
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was  adjudged  that  the  plaintiff  should  recover  his  damages  and 
that  the  water  should  be  returned  to  the  ancient  channel  at 
the  cost  of  the  defendant.  A  train  of  subsequent  cases  has 
•sustained  the  right.  Luttrel's  case  4  Co.  86.  Stone  v.  Bromwich, 
Yelv.  166.  Countess  of  Rutland  v.  Bowler,  Palm.  290.  Shury  v. 
Piggot,  Bulst.  309.  Sands  v.  Trefuses,  Cro.  Car.  575.  Cox  v. 
Matthews,  1  Ventr.  237.  Palmes  v.  ffeblethwaite,  Skinner  65. 
Mersey  and  Irwell  Navigation  Co.  v.  Douglass,  2  East  502.  In 
Gardner  v.  The  Trustees  of  the  village  of  Newburgh,  2  John.  Ch. 
Rep.  165,  Chanc.  Kent  said  "  a  right  to  a  stream  of  -water  is  as 
sacred  as  a  right  to  the  soil  over  which  it  flows.  It  is  a  part 
of  the  freehold  of  which  no  man  can  be  disseissed  but  by  law." 
•Our  venerable  and  learned  C.  J.  KINSEY  in  the  case  of  Merrit 
and  Parker,  1  Coxe  460,  said  "  when  a  man  purchases  a  piece 
of  land  through  which  a  natural  water  course  flows,  he  has  a 
right  to  make  use  of  it  in  its  natural  state,  but  not  to  stop  or 
divert  it  to  the  prejudice  of  another.  Aqua  currit  et  debet  currere 
is  the  language  of  the  law.  The  wajer  flows  in  its  natural 
channel  and  ought  always  to  be  permitted  to  run  there,  so  that 
all  through  whose  land  it  pursues  its  natural  course  may  con- 
tinue to  enjoy  the  privilege  of  using  it  for  their  own  purposes. 
It  cannot  legally  be  diverted  from  its  course  without  the  con- 
sent of  all  who  have  an  interest  in  it." 

This  right,  like  other  rights  of  property,  like  "the  right  to 
the  soil  over  which  it  flows  "  like  "  the  freehold  of  which  it  is 
part "  like  "  the  land  "  through  which,  "  it  pursues  its  natural 
course,"  may  be  lost  by  efflux  of  time.  Statutes  of  limitation 
prescribing  the  time  within  which  an  entry  shall  be  made  into 
lands,  tenements  or  hei-editaments,  (Rev.  Laws,  411,  sec.  9) 
and  within  which  every  real,  possessory,  ancestral,  mixed  or 
other  action  for  any  lands,  tenements  or  hereditaments  shall  be 
brought,  (ibid.  sec.  19.)  are  not  deemed  to  comprehend  in 
terms  and  within  their  purview,  the  right  now  under  consider- 
ation :  but  upon  the  wise  principles  of  such  statutes  and  in  anal- 
ogy to  them,  to  quiet  men's  possession  and  to  put  an  end  and 
fix  a  limit  to  strife,  a  rule  is  established  that,  after  the  lapse  of 
the  period  mentioned  in  those  statutes,  a  grant  will  be  pre- 
sumed, not  says  Lord  Mansfield,  Cowper  215,  Eldridge  v.  Knott 
and  others,  that  in  such  cases  the  court  really  thinks  a  grant 
has  been  made,  but  they  presume  the  fact  for  the  purpose  and 
from  a  principle  of  quieting  the  possession.  The  period  of 
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twenty  years  is  settled  in  England,  according  with  the  time 
mentioned  in  the  statute  of  21  Jac.  1.  Our  statute  prescribing 
a  like  period,  our  rule  is  the  same,  and  pursuing  the  analogy, 
the  possession  which  shall  ripen  into  a  right  and  defeat  a  title, 
otherwise  valid,  must  be  open,  notorious  and  adverse. 

In  the  case  of  Prescott  v.  Phillips,  (cited  6  East  283,)  Adair, 
Chief  Justice  of  Chester,  ruled  that  nothing  short  of  twenty 
years  undisturbed  possession  of  water  diverted  from  the  natural 
channel,  could  give  a  party  an  adverse  right  against  those 
whose  lands  lie  lower  down  the  stream  and  to  whom  it  was 
injurious,  and  that  a  possession  of  above  nineteen  years,  which 
was  shewn  in  that  case,  was  not  sufficient. 

In  Bealey  v.  Shaw,  6  East  208,  Lord  Ellenborough  says  "  in* 
dependent  of  any  particular  enjoyment  used  to  be  had  by 
another,  every  man  has  a  right  to  the  advantage  of  a  flow  of 
water  in  his  own  land  without  diminution  or  alteration.  But  an 
adverse  right  may  exist  founded  on  the  occupation  of  another : — - 
and  though  the  stream  be  either  diminished  in  quantity  or  even 
corrupted  in  quality  as  by  means  of  the  exercise  of  certain 
trades,  yet  if  the  occupation  of  the  party  so  taking  or  using  it, 
have  existed  for  so  long  a  time  as  may  raise  the'presumption 
of  a  grant,  the  other  party  whose  land  is  below  must  take 
the  stream  subject  to  such  adverse  right.  I  take  it  that  twenty 
years  exclusive  enjoyment  of  the  water  in  any  particular  man- 
ner affords  a  conclusive  presumption  of  right  in  the  party  so 
enjoying  it  derived  from  grant  or  act  of  parliament." 

In  Balston  v.  Benstead,  1  Campbell,  463,  Lord  Ellenborough 
recognizes  the  same  rule  as  to  time. 

In  Ingraham  v.  Hutchinson,  2  Con.  Eep.  584,  Swift,  C.  J.  says, 
"By  the  common  law  every  person  owning  lands  on  the  banks 
of  rivers  has  a  right  to  the  use  of  the  water  in  its  natural 
stream  without  diminution  or  alteration,  that  is,  he  has  a  right 
that  it  should  flow  ubi  currere  solebat,  and  if  any  person  on  the 
river  above  him  interrupts  or  diverts  the  course  of  the  water 
to  his  prejudice  an  action  will  lie.  But  a  special  right  dif- 
ferent from  the  general  one  may  bo  acquired  by  an  adjoining 
proprietor  by  grant  or  by  such  length  of  time  as  will  furnish 
presumptive  evidence  of  a  grant.  In  England  it  has  been  de- 
cided that  twenty  years'  exclusive  enjoyment  of  water  in  a  par- 
ticular manner  affords  a  conclusive  presumption  of  right  in  the 
party  enjoying  it,  derived  from  some  individual  having  tho 
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power  to  make  it  or  from  the  legislature ;  and  in  this  state  fif- 
teen years'  exclusive  enjoyment  will  furnish  the  same  evidence." 
Gould,  Justice,  says,  if  (he  defendant  had  diverted  the  stream 
from  the  plaintiff's  land,  or  if  the  plaintiff  had  by  obstructions 
cast  it  back  and  overflowed  the  land  of  the  defendant,  and  the 
injuiy  had  been  acquiesced  in  for  fifteen  years  on  either  side,  a 
grant  might  now  be  presumed  in  favor  of  the  one  or  the  other 
of  the  parties. 

In  Sherwood  v.  Burr,  4  Day  244,  Mitchell,  C.  J.  says,  "In 
analogy  to  the  statute  of  limitations  which  gives  title  to  land 
by  fifteen  years'  adverse  possession,  the  plaintiff  must  be  consid- 
ered as  having  acquired  a  right  to  use  and  improve  the  stream 
of  water  in  the  manner  it  has  been  improved  for  thirty  or  forty 
years.  If  necessary  to  support  the  plaintiff's  title  to  the  privi- 
lege, the  law  would  presume  a  grant  even  from  the  defendants 
or  those  under  whom  they  held.  Twenty  years'  undisputed  pos- 
session of  any  easement  appurtenant  to  land  is  sufficient  in 
England  to  raise  the  presumption  of  a  grant.  The  defendants 
claim  the  use  of  this  right  for  ten  years  only  to  have  been  in 
them.  If  fifteen  years'  exclusive  adverse  possession  is  the  least 
term  of  time  which  can  give  title  to  freehold  estate,  surely  as 
long  quiet  enjoyment  will  be  required  to  create  a  title  of  the 
nature  in  question." 

In  the  case  of  Vooght  v.  Winch,  2  Barnerwall  and  Alderson  662, 
the  judge  had  charged  the  jury  that  in  the  case  of  all  streams 
of  water,  the  use  of  which  furnished  beneficial  enjoyment  to 
any  individual,  the  material  thing  to  be  attended  to  was  what 
had  been  the  actual  possession  and  enjoyment  by  such  person 
for  the  last  twenty  years — and  that  if  water  had  in  fact  been 
enjoyed  during  that  period  to  a  certain  extent  of  supply  or  at  a 
certain  level,  no  private  person  was  at  liberty  to  do  any  act 
which  altered  that  state  and  condition  for  the  purpose  of 
improving  his  own  estate  and  that  the  rule  applied  equally  to 
all  streams  whether  navigable  or  not.  The  Court  of  K.  B.  held 
that  the  rule  did  not  apply  to  navigable  rivers  and  in  this 
respect  the  direction  of  the  judge  was  erroneous,  but  did  not  in 
the  slightest  degree  call  in  question  the  application  of  the  rule 
to  private  innavigable  streams  either  as  to  principle  or  time. 

In  Chalker  and  others  v.  Dickinson  and  others,  1  Con.  Rep.  382, 
Swift,  C.  J.  delivering  the  opinion  of  the  court  says,  "  In 
England  by  stat.  21  Jac.  1,  it  was  enacted  that  no  person 
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that  has  any  right  or  title  of  entry  shall  enter  but  within  twenty 
years  next  after  his  right  or  title  shall  accrue.  Courts  extended 
the  principle  of  this  statute  to  similar  cases  within  the  same 
reason.  A  like  statute  was  at  an  early  period  enacted  in  this 
country  limiting  the  right  of  entry  to  fifteen  years  and  courts 
extended  the  principle  to  similar  cases.  Hence  it  became  an 
established  rule  of  the  common  law  that  easements  may  be 
acquired  by  uninterrupted  possession  for  fifteen  years,  such  as 
rights  of  way,  flowing  another's  land,  diverting  water  courses, 
fisheries  and  the  like.  But  in  every  case  of  this  description, 
the  use  and  possession  in  the  first  instance  are  an  usurpation  of 
the  rights  of  some  other  person,  and  an  action  would  always  lie 
till  the.  fifteen  years  are  elapsed.  It  is  considered  that  no  man 
would  permit  another  thus  to  occupy  and  possess  his  right 
without  a  grant  and  in  all  these  cases  the  law  presumes  there 
has  been  a  grant,  for  the  idea  is  not  entertained  that  a  man  by 
being  a  trespasser  for  fifteen  years  can  by  the  common  law 
acquire  a  right.  But  as  the  grant  depends  on  a  presumption  of 
law  it  is  always  competent  to  rebut  it  by  proof  of  such  circum- 
stances as  shew  no  grant  could  have  been  made.  The  general 
rule  then  is  that  certain  rights  may  be  acquired  against  indi- 
viduals by  fifteen  years'  uninterrupted  possession  and  use,  unan- 
swered and  unexplained." 

In  3  Caines  319,  Justice  Thompson  states  the  presumption  from 
twenty  years'  possession  as  mentioned  by  Lord  Ellenborough  in 
the  passage  already  referred  to  and  calls  it  an  "undeniable 
principle  of  the  common  law." 

Lord  Erskine,  speaking  as  Chancellor,  in  12  Vezey  265,  on  the 
doctrine  of  presumption  and  the  effect  of  long  use,  puts  on  the 
same  ground,  the  use  of  water,  and  light,  and  the  right  of  way. 
Twenty  years  of  uninterrupted  and  adverse  enjoyment  of  a 
right  of  way  and  of  ancient  lights  is  the  fixed  period  from 
which  a  grant  will  be  presumed.  Without  entering  here  into  a 
minute  review  of  the  cases,  the  position  will  bo  found  fully  sup- 
ported by  Darwin  v.  Upton,  2  Saunders  175,  b.  note.  Campbell  v. 
Wilson,  3  East  294. 

In  Gayetty  v.  Bethune,  14  Mass.  Rep.  49,  Parker,  C.  J.  spoak.- 
ing  on  a  question  of  ways  says — "No  time  before  the  division 
of  the  estate  among  the  heirs  could  bo  taken  into  view  for 
the  purpose  [of  presuming  a  grant]  because  as  has  been 
before  observed  there  could  not  have  been  before  that  timo 
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any  adverse  possession,  the  whole  being  in  Bethune  or  his 
grantors.  And  it  is  adverse  possession  only  upon  which  a 
presumption  of  a  grant  can  arise,  or  a  possession  claimed  or 
used  as  a  rightful  possession.  Since  that  period  sufficient  time 
has  not  elapsed  to  justify  the  presumption  of  a  grant  from 
English  and  wife;  no  period  short  of  twenty  years  has  been 
allowed  sufficient  for  this  purpose  in  this  country,  nor  lias  it 
been  definitely  settled  that  any  shorter  period  will  suffice  in 
England." 

In  the  case  of  Wright  v.  Howard,  in  February,  1823,  Simons 
and  Stuart's  Rep.  190,  the  Vice  Chancellor  of  England  Sir  John 
Leach,  says : — "Prima  facie  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  half  the  land  covered  by  the  stream, 
but  there  is  no  property  in  the  water.  Every  proprietor  has 
ar>  equal  right  to  use  the  water  which  flows  in  the  stream, 
and  consequently  no  proprietor  can  have  the  right  to  use 
the  water  to  the  prejudice  of  any  other  proprietor.  Without 
the  consent  of  the  other  proprietors  who  may  be  affected  by 
his  operations  no  proprietor  can  either  diminish  the  quantity  of 
water  which  would  otherwise  descend  to  the  proprietor  below,, 
nor  throw  the  water  back  upon  the  proprietor  above.  Every 
proprietor  who  claims  a  right  either  to  throw  the  water  back 
above,  or  to  diminish  the  quantity  of  water  which  is  to  de- 
scend below,  must  in  order  to  maintain  his  claim  either  prove 
an  actual  grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years,  which  term  of  twenty  years  is  now  adopted  upon  a 
principle  of  general  convenience  as  affording  conclusive  pre- 
sumption of  a  grant." 

There  is  nothing  in  the  cases  read  at  the  bar  to  impugn  this 
doctrine.  Oswald  v.  Leigh,  1  T.  R.  270,  was  debt  on  a  bond 
and  the  defence  relied  on,  presumption  of  payment.  No  de- 
mand had  been  made  for  nineteen  years  and  a  half;  the  parties 
were  men  of  fortune,  resided  in  England  and  lived  on  terms 
of  intimacy,  yet  the  jury  found  for  the  plaintiffs  and  the  ver- 
dict was  sustained  in  K.  B.  Buller  said,  he  had  been  always 
of  opinion  that  no  less  time  than  twenty  years  could  of  itself 
form  a  presumption  that  a  bond  had  been  paid.  In  those  case* 
where  satisfaction  had  been  presumed  within  a  less  period,  some 
other  evidence  had  been  given  in  favour  of  such  a  presumption, 
«uich  as  having  settled  an  account  in  the  intermediate  time,  with- 
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out  any  notice  having  been  taken  of  such  a  demand.  In  the 
case  of  Colsel  v.  Budd,  in  1807,  1  Camp.  N.  P.  27,  very  nearly 
twenty  years  had  elapsed  after  the  bond  became  payable  and 
fcefore  the  suit,  and  the  defendant  undertook,  but  failed,  to  shew 
•&  settlement  of  accounts  between  the  parties  when  a  sum  of 
money  had  been  paid  sufficient  to  cover  the  demand  on  the  bond. 
Lord  Ellenborough  said,  if  it  had  been  proved  that  the  parties  had 
accounted  together  after  the  money  became  payable  it  might 
fcave  been  inferred  that  it  was  included  in  the  settlement,  but  as 
there  is  no  evidence  of  this  and  as  twenty  years  have  not 
elapsed  since  the  bond  was  forfeited,  it  cannot  be  considered  as 
-discharged. 

The  cases  of  Jackson  v.  M'Call,  10  John.  377,  and  Jackson  v. 
iPratt,  ibid.  381,  can  have  no  just  influence  on  the  subject  before 
us.  The  former  evinces  the  genei-al  undisputed  position  that  a 
patent  or  deed  may  be  presumed.  In  the  latter  where  a  mort- 
gage of  forty  years  old  was  set  up,  to  put  which  in  force  no 
steps  had  been  taken  nor  had  any  demand  under  it  been  made 
for  upwards  of  nineteen  years  before  the  trial,  the  court  held 
that  from  the  payments  which  had  been  made  at  that  time,  and 
before,  and  the  silence  of  any  claim  under  it,  the  jury  would 
have  been  warranted  to  have  presumed  it  satisfied. 

The  Winchelsea  causes,  4  Burr.  1962,  affords  no  rule  or  anal- 
ogy for  the  present  question.  The  whole  matter  was  there 
subject  to  the  discretion  of  the  court:  they  were  about  to  fix  a 
rule  where  avowedly  no  rule  existed.  Even  there  however  the 
•court  say  twenty  years'  possession  must  elapse  before  they  will 
presume  a  right  in  corporators  to  hold  their  corporate  offices, 
and  before  they  will  refuse  to  disturb  the  peaceable  possession 
of  a  franchise.  But  they  do  not  say  that  they  will  at  any 
period  or  under  any  circumstances  under  twenty  years,  presume 
*uch  right;  they  only  say  that  "  within  twenty  years  their  grant- 
ing the  rule  or  refusing  to  grant  it,  would  depend  on  the  par- 
ticular circumstances  of  the  case,  which  should  be  in  question 
fcefore  them."  In  other  words,  that  the  granting  the  rule  to 
«hew  cause  why  an  information  in  nature  of  a  quo  warranto 
whould  not  be  filed,  was  not  a  mere  matter  of  course;  that  after 
twenty  years'  peaceable  possession  they  would  not  grant  it;  nor 
would  they,  within  that  time,  unless  just  circumstances  to  induce 
an  inquiry  should  be  presented  to  them. 

From  this  review  of  the  cases,  and  I  find  none  that  sustains  a 
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-contrary  doctrine,  it  is  in  my  opinion  clearly  shewn  that,  in 
point  of  time,  twenty  years  of  adverse  possession  of  a  diverted 
water  course  are  indispensably  necessary  to  defeat  the  proprietor 
of  the  ancient  channel  and  to  repel  his  reclamation  of  his  right. 
The  law  in  this  respect  as  laid  down  to  the  jury  was  unques- 
tionably sound.  If  the  jury  found  from  the  evidence  that  the 
original  diversion  of  the  water  had  been  made,  within  twenty 
years;  and  upon  this  head  there  was  a  conflict  of  testimony ;  in 
which  to  set  that  of  the  defendants  in  the  least  favorable  light 
it  was  not  so  mu«h  overbalanced  as  to  induce  or  justify  us  to 
interfere  with  the  verdict;  or  if  the  jury  believed  that  the  diver- 
sion had  been  made  under  the  authority  and  permission  of 
Walter  Smith,  and  with  repeated  recognition  of  his  right  during 
the  time  of  Clark  and  until  the  sheriff's  sale  in  1807,  and  about 
•fifteen  years  before  the  commencement  of  the  action ;  the  jury 
had  not  a  foundation  broad  enough  in  point  of  time  on  which  to 
raise  the  superstructure  of  a  grant.  By  the  circumstances  of 
time  then,  they  were  not  warranted  in  presuming  against  the 
claim  of  the  defendants. 

In  the  remarks  which  I  have  made,  it  is  perceived,  I  have  con- 
fined my  view  to  a  consideration  of  time  as  a  circumstance,  an ' 
independent  or  disconnected  circumstance,  on  which  the  pre- 
sumption of  a  grant  may  be  raised.  In  the  case  of  Bealey  v. 
Shaw,  Lord  Ellenborough  is  reported  to  have  said  that  less  than 
twenty  years'  enjoyment  may  or  may  not  afford  such  a  presump- 
tion according  as  it  is  attended  with  circumstances  to  support 
•or  rebut  the  right.  This  expression  unfortunately  is  vague  and 
defective  in  precision.  If  by  circumstances  are  here  meant  facts 
-sufficient  in  themselves  to  sustain  a  presumption  or  rebut,  and 
'bar,  a  right ;  or  if  he  meant  to  say  there  may  be  facts  from  which 
such  a  presumption  will  result,  or  whereby  a  right  may  be 
rebutted  or  barred  alt  hough  twenty  years  have  not  passed,  as  for 
instance,  where  a  fraudulent  concealment  or  misrepresentation 
'has  been  made ;  where  a  trustee  or  other  person  was  bound  to 
•convey ;  where  a  party  in  possession  was  entitled  to  a  convey- 
ance under  an  agreement  or  trust;  where  an  act  ought  to  have 
been  done  which  therefore  in  many  instances  the  law  will  pre- 
sume done;  or  something  is  shewn  irreconcileable  with  truth 
and  nature  without  the  existence  of  a  grant;  the  position  is  cor- 
rect, and  here  these  circumstances,  not  the  time,  are  the  basis 
of  the  presumption  or  of  the  bar.  If  by  circumstances  any  thing 
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else  be  meant,  the  position  is  unsupported  by  analogy,  adverse 
to  the  steady  current  of  authorities  and  repugnant  to  the  opinion' 
of  the  same  eminent  judge  in  the  subsequent  case  of  Den  v. 
Wilson,  11  East  56,  which  will  be  hereafter  noticed. 

Admitting  then  that  such  circumstances  may  exist,  let  us  look 
into  the  evidence  in  the  case  before  us  and  see  if  there  be  such 
here ;  if  there  be  circumstances  which  in  point  of  law  would 
have  warranted  the  jury  in  presuming  against  the  claim  of  the 
defendants,  and  should  consequently  have  called  for  such  direc- 
tion  to  them  from  the  court. 

The  whole  benefit  of  the  rule  which  enables  the  court  to  re- 
gard with  a  more  favorable  eye  the  presumption  which  supports,- 
than  that  which  defeats,  a  right,  cannot  I  think,  be  yielded  to  the- 
plaintiff  as  claimed  by  his  counsel.  The  plaintiff  relies  on,  pre- 
sumptions, not  to  support,  but  to  give,  a  right,  not  to  strengthen- 
or  sustain  an  acknowledged  right,  but  to  make  that  right  which 
would  otherwise  be  usurpation.  He  relies  on  them  too,  to  de- 
feat the  undisputed  right  which  was  once  held,  and  without  the 
claims  and  right,  if  such  they  be,  of  the  plaintiff,  would  still  bo 
held  to  the  flow  of  the  water  along  its  ancient  and  natural  bed 

The  facts  urged  by  the  plaintiff  are,  the  submission  of  "Waltei 
Smith  and  the  present  defendants  to  the  diversion  of  the  water 
from  its  ancient  channel,  in  other  words,  to  the  possession  of 
their  property  by  others;  the  silence  of  Smith  when  the  mill 
was  purchased  from  the  sheriff  by  Laing  in  1807,  and  when  it 
passed  by  purchase  and  sale  through  other  hands;  and  the 
acquiescence  by  Walter  Smith  in  the  use  of  the  diverted  stream- 
by  Breath  after  he  refused  to  pay  rent  for  the  new  pond. 

The  submission  of  the  owners  of  the  ancient  channel  to  the 
diversion  of  the  water,  can  avail  the  plaintiff  nothing.  No 
instance  exists  in  which  the  possession  of  real  property  with 
the  knowledge  and  without  a  murmur  of  the  owner  has  been- 
held,  short  of  the  period  of  limitation,  to  destroy  his  right.  The- 
law  has  yielded  him  twenty  years  and  told  him  his  right  shall 
for  that  period  retain  its  lull  vigor,  and  may  bo  asserted  with 
equal  force  in  the  last  hour  as  in  the  first.  Short  of  that  period 
then,  a  mere  submission  cannot,  by  presumption,  deprive  the 
owner  of  his  property.  Of  this  opinion  were  the  Court  of  K. 
B.  in  the  case  of  Den  v.  Wilson,  and  Lord  Ellcnborough  must 
Lave  considered  this  sort  of  acquiescence  as  not  one  of  the  cir 
cumstances  alluded  to  by  him  in  the  case  of  Bealey  v.  Shaw, 
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Ejectment  was  brought  by  the  lord  of  the  manor  to  recover 
a  copyhold  estate  and  a  small  parcel  of  the  waste  land  of 
the  manor  which  had  been  enclosed  by  the  defendant.  The 
enclosure,  which  was  small,  appeared  to  have  been  taken  in 
from  the  waste  land  about  twelve  or  thirteen  years  before, 
by  the  defendant,  and  annexed  to  some  other  land  belong- 
ing to  him.  But  the  lord's  steward  was  proved  to  have  seen 
this  inclosure  from  time  to  time  after  it  was  made,  (the  same 
lord  and  steward  continuing  all  the  time,)  and  no  evidence  of 
any  objection  made ;  Lord  Ellenborough  and  the  court  held 
that  the  continual  view  of  the  steward  acting  under  the  same 
lord  for  that  period  without  objection  might  be  sufficient  for 
the  jury  to  presume  a  license,  and  hence  refuse  to  consider  the 
defendant  as  a  trespasser,  which  license  however  the  lord 
might  countermand  and  then  recover  possession,  but  that 
a  grant  from  the  lord  would  not  be  presumed  within  twelve 
or  thirteen  years. 

The  silence  of  Walter  Smith  and  his  omission  to  notify 
Laing,  Wooley  and  Breath,  of  his  right.  It  is  not  clear  from 
the  evidence,  that  the  water  flowed  exclusively  in  the  diverted 
channel  at  the  sheriff's  sale.  For  two  previous  months  Clark's 
paper. mill  had  not  been  wrought,  and  one  of  the  witnesses  (Wil- 
liam Smith)  says,  at  the  time,  the  little  stream  ran  some  into 
the  new  pond  and  some  into  the  ditch  leading  to  the  plaintiff's 
pond.  No  evidence  is  given  that  Walter  Smith  was  present  at 
either  of  the  sales,  or  at  any  treaty  or  negotiation  leading  to 
them,  or  that  he  knew  of  them  until  after  they  had  occurred,  or 
that  he  was  in  the  slightest  degree  consulted  respecting  them — 
and  as  to  the  expenditure  of  money  on  the  property,  nothing  is 
shewn  after  the  erection  of  the  mill  by  Clark,  except  in  the  ar- 
ticle of  purchase,  unless  it  be  in  some  inconsiderable  repairs  of 
which  Smith  may  well  have  known  nothing.  Under  such  cir- 
cumstances no  case  even  in  a  court  of  equity  has,  it  is  believed, 
presumed  against  or  defeated  the  right  of  the  owner.  In  Slover 
v.  Barker,  6  John.  Ch,  Rep.  168,  Ch.  Kent  states  the  rule  in 
equity  to  be  "  that  where  one  having  title  acquiesces  know- 
ingly and  freely  in  the  disposition  of  his  property  for  a  valua- 
ble consideration  by  a  person  pretending  to  title  and  having 
color  of  title,  he  shall  be  bound  by  that  disposition  of  the  prop- 
erty and  especially  if  he  encourage  the  parties  to  deal  with  each 
other  in  such  sale  and  purchase."  In  Brinkerhoff  v.  Lansing, 
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4  ibid.  70,  he  lays  down  the  rule  with  respect  to  incumbrancers 
to  be  that  if  a  prior  incumbrancer  be  a  witness  to  a  subse- 
quent conveyance  or  incumbrance  and  knowing  its  contents 
does  not  disclose  the  fact  of  his  own  incumbrance  but  inten- 

» 

tionally  suffers  the  party  dealing  with  his  debtor  to  remain  in 
ignorance,  he  shall  have  his  incumbrance  postponed  or  barred, 
because  he  is  thereby  auxiliary  to  an  act  of  fraud : — and  even 
this  rule  he  holds  does  not  extend  to  cases  of  prior  registered 
mortgages.  "  The  mere  silence  of  a  mortgagor  when  he  is  pres- 
ent at  the  execution  of  a  subsequent  purchase  or  incumbrance 
is  not  sufficient  to  affect  his  right  unless  that  silence  was  inten- 
tional and  for  the  purpose  of  deception.  That  inference  is  not 
to  be  drawn  from  silence  alone  under  the  operation  of  our  reg- 
ister act.  There  must  be  active  fraud  charged  and  proved,  such 
.as  false  representations,  or  denial  upon  inquiry,  or  artful  assur-  • 
ances  of  good  title  or  deceptive  silence  when  information  is 
asked.  The  burden  of  the  charge  and  of  the  proof  lies  upon 
the  purchaser.  He  must  make  out  the  fraud  and  the  mortgagee 
is  to  be  presumed  innocent,  until  proved  to  be  guilty."  In  the 
case  of  Holmes  v.  Custance,  12  Vez.  279,  legacies  were  given  of 
$100  a  piece  to  the  children  of  Eobert  Holmes.  Under  an 
impression  from  strong  circumstances  that  the  testator  had 
meant  George  Holmes  and  by  mistake  inserted  Eobert,  the  ex- 
ecutor paid  one  of  the  legacies  to  a  trustee  of  one  of  the  chil- 
dren of  George  and  took  his  receipt,  to  which  the  plaintiff,  one 
of  the  children  of  Eober't,  was  a  subscribing  witness,  who  after- 
wards filed  a  bill  for  the  legacy.  The  master  of  the  rolls  sus- 
tained the  claim.  "I  have  some  doubt"  says  he  "as  to  the  effect 
of  the  paper  that  is  produced.  The  way  in  which  that  struck  me 
is  as  a  fraud  on  the  other  party  if  the  payment  was  made  on  the 
admission  of  the  plaintiff  that  ho  was  not  the  person.  But  it  can- 
not have  that  effect  for  they  proceeded  without  any  communica- 
tion with  that  person.  Their  payment  or  resolution  to  pay  did 
not  originate  in  any  communication  with  him :  but  they  exer- 
cised their  own  judgment  and  then  it  comes  to  this  only  that 
the  plaintiff  did  not  resist.  There  must  be  either  something  of 
a  mistake  or  a  fraud  by  him  in  not  setting  up  his  claim.  Clearly 
this  does  not  amount  to  a  release  by  him  nor  any  fraud  in  him. 
It  docs  not  appear  that  he  represented  that  his  father  was  not  the 
juT-on  intended.  They  took  it  upon  themselves  and  ho  acqui- 
esced. There  is  not  enough  therefore  to  bar  the  claim."  With 


SEPTEMBER  TEEM,  1825.  155 

Campbell  v.  Smiths. 

what  semblance  of  propriety  can  the  purchaser  complain  who 
seeing  the  water  diverted  from  its  ancient  course,  flowing  along 
an  artificial  channel  (if  such  were  the  case)  by  a  dam  erected 
not  on  the  land  of  Clark,  made  no  inquiry  whether  such  diver- 
sion were  rightful,  and  by  grant  or  authority  from  the  owners 
of  the  ancient  bed? 

The  omission  of  Smith  to  resume  the  water  when  Breath 
declined  to  pay  rent  for  the  new  pond,  is  not  a  circumstance 
which  will  legally  warrant  the  presumption  required  by  the 
plaintiff.  It  may  well  be  accounted  for  on  obvious  and  natural 
grounds.  The  flow  of  the  water  in  its  ancient  course  would  have 
produced  no  advantage  or  convenience  to  him.  He  had  declared 
the  water  might  be  diverted  to  Clark's  mill  until  he  or  his  heirs 
should  erect  a  mill  ajid  need  it,  and  he  may  not  have  felt  at  liberty 
to  gainsay  his  word.  Aside  however  from  these  considerations, 
there  is  nothing  in  the  fact.  In  legal  eifect  it  is  no  stronger  than 
the  silence  already  considered.  It  is  no  act  done  acknowledging 
the  right  of  Breath  to  divert  the  water.  It  is  no  omission  by 
Smith  of  an  act,  when  an  act  was  indispensable  to  the  support 
and  protection  of  bis  right.  In  the  case  of  Eldridge  v.  Knott 
and  others  in  1773,  Cowp.  214,  the  trespass  complained  of  was  for 
taking  a  distress  for  quit  rents  due  to  the  lord  in  right  of  a 
manor.  The  rents  had  been  regularly  paid  until  1736.  In  that 
year  the  lord  had  sued  the  tenant  for  cutting  two  trees  growing 
on  the  tenement,  and  a  verdict  was  rendered  for  the  tenant,  after 
which  the  owner  of  the  tenement  had  refused  to  pay  this  quit  rent 
or  to  attend  the  manor  court.  In  1738  a  demand  of  the  rent 
was  made  and  refused,  after  which  no  farther  demand  or  pay- 
ment had  been  made.  On  these  facts  Baron  Eyre  was  of  opinion 
that  though  the  claim  was  not  barred  by  the  statute  of  limita- 
tions, yet  that  a  non-payment  and  acquiescence  for  thirty-seven 
years  was  a  sufficient  ground  to  presume  a  release  or  extinguish- 
ment of  the  quit  rents,  and  left  it  to  the  jury  to  say  whether 
upon  the  evidence  they  would  or  would  not  presume  they  were 
released  or  extinguished,  and  the  jury  found  they  were.  But 
Lord  Mansfield  and  the  Court  of  K.  B.  set  aside  the  verdict ;  and 
although  holding  there  were  many  cases  where  from  a  principle 
of  quieting  possession,  the  court  had  thought  a  jury  should 
presume  anything  to  support  a  length  of  possession,  yet  this 
case,  they  said,  stood  without  a  pretence  for  supposing  a  release 
or  extinguishment;  that  the  demand,  refusal,  acquiescence  and 
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.omission  to  enforce  payment,  were  in  fact  nothing;  that  the 
•case  stood  on  mere  length  of  time,  which  was  insufficient  within 
the  period  fixed  by  the  statute. 

On  the  whole,  I  am  of  opinion,  the  case  was  fairly  put  by  the 
judge  to  the  jury,  the  verdict  is  not  against  the  evidence,  and 
ought  therefore  to  be  sustained. 

ROSSELL,  J.  The  counsel  for  the  plaintiff  relies  to  support  his 
motion  for  a  new  trial  on  Phillips's  evidence,  Presumption,  118, 
119,  121.  Cowper,  132.  1  Term  Rept's.  272.  4  Burrow  1962. 
10  Johnson  377,  380,  381,  387. 

In  the  pages  cited  from  Phillips,  it  is  laid  down,  "  There  are 
many  cases  not  within  the  statute  of  limitations  where  courts  of 
justice  from  a  principle  of  quieting  possessions  have  held  that 
juries  ought  to  presume  the  most  solemn  instruments  to  support 
a  long  uninterrupted  possession ;  all  shall  be  presumed  to  have 
been  solemnly  done,  rather  than  ancient  grants  should  be  called 
in  question."  Again,  "  the  presumption  of  a  deed  from  long  usage 
is  for  the  furtherance  of  justice  and  for  the  sake  of  peace."  So 
in  the  case  of  a  bond  which  has  laid  dormant  for  twenty  years. 
"  Forbearance  for  so  long  a  time  unexplained,  is  a  circumstance 
from  which  a  jury  may  and  ought  to  infer  that  the  bond  has 
bt»en  satisfied  ;"  and  adds  the  same  authority,  "  It  has  been  some 
times  said,  that  payment  may  be  presumed  even  within  that  time ; 
citing  Cowper,  109.  But  this  is  to  be  understood  with  reference 
to  those  cases  only  when  there  has  been  some  other  evidence  to 
raise  such  presumption;  or  the  presumption  may  bo  answered 
by  proof  of  other  circumstances  explaining  why  an  earlier  de- 
mand was  not  made."  In  118,  he  adds  "although  it  may  be 
presumed  that  a  bond  has  been  satisfied  after  twenty  years  unex- 
plained, yet  it  has  been  held  that  in  the  case  of  a  quit  rent  claimed 
by  the  lord  of  the  manor,  proof  by  the  tenant  that  no  demand 
hud  been  made  on  him  for  near  forty  years,  was  not  sufficient 
to  presume  a  release,  for  in  this  case  a  deed  would  be  necessary 
und  it  would  be  too  much  to  presume  a  deed  from  tbe  mere  fact 
that  the  quit  rent  was  not  demanded."  So,  in  121,  "  adverse  posses- 
Bion  fora  shorter  period  than  twenty  years  will  not  afford  ground 
lor  such  presumption,  and  there  ought  to  be  some  other  evidence 
•in  support  of  the  right.  A  license  may  be  proved  within  that 
lime,  (under  circumstances)  though  in  general  a  grant  cannot." 

In  121  the  authority  continues,  "  In  the  cases  that  have  beer. 
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^mentioned,  the  usage  for  twenty  years,  was  considered  as  strong 

.presumptive  evidence  of  a  grant  or  agreement;  but  it  is  only 
presumptive,  and  it  may  be  shewn  that  the  usage  was  limited, 
modified,  bad  in  its  commencement,  or  originated  in  a  mistake." 
1  Durnford  &  East,  107,  was  an  action  on  a  bond  on  which  no 
demand  had  been  made  for  nineteen  years  and  a  half — and  a 
verdict  for  the  plaintiff — defendant  applied  for  a  new  trial.  The 
court  inclining  to  believe  that  the  truth  of  the  case  was  with 
the  defendant  desired  him  to  make  an  affidavit,  which  on  being 
read  and  not  appearing  satisfactory  they  discharged  the  rule 

.and  would  not  permit  it  to  go  to  a  jury.  Same  book  272,  it  is 
eaid,  if  a  bond  has  lain  dormant  for  twenty  years,  it  shall  be 
presumed  paid.  The  presumption  of  payment  on  a  bond,  in  a 
less  time  than  twenty  years  must  depend  on  some  evidence,  or 

.length  of  time  less  than  twenty  years  would  not  be  sufficient. 

Cowper,  102,  8,  9,  the  marginal  note  says,  "  a  grant  or  charter 
from  the  crown  which  ought  to  be  a  matter  of  record,  may 

.under  circumstances  be  presumed  though  within  the  time  of  legal 
memory."  In  this  case  the  presumption  was  founded  on  a  pos- 
session of  three  hundred  and  fifty  years.  Lord  Mansfield  says, 
that  all  evidence  is  according  to  the  subject  matter  to  which  it  is 

.applied.  There  is  a  great  difference  between  length  of  time  which 
operates  as  a  bar,  and  by  which  a  jury  is  concluded,  and  that 
which  is  only  used  by  way  of  evidence.  There  is  no  statute  of 

limitation  that  bars  an  action  on  a  bond ;  but  there  is  a  time  when 
&  jury  may  presume  the  debt  discharged,  as  where  no  interest 

.appears  to  have  been  paid  for  sixteen  years.  But  if  a  witness 
is  produced  to  prove  the  contrary  by  shewing  the  party  was  not 

.in  circumstances  to  pay  or  had  acknowledged  the  debt,  the  jury 

.must  say  the  contrary. 

10  Johnson,  377,  (so  much  relied  on  by  the  counsel  for  the 
plaintiff  on  the  argument)  does  not  in  the  least  degree  impugn 
the  doctrine  laid  down  by  the  foregoing  authorities,  but  is  in 
perfect  accordance  with  them,  and  cannot  give,  as  I  understand 
it,  a  shadow  of  support  to  the  motion  for  a  new  trial. 

This  was  an  action  of  ejectment  brought  on  the  demise  of 

.John  McDonald  to  recover  part  of  two  hundred  acres  of  land 
confessedly  in  the  possession  of  McCall  the  defendant.  The 
cause  was  tried  before  Justice  Yates,  and  a  verdict  given  for 
the  defendant.  On  a  rule  to  shew  cause  why  a  new  trial  should 
not  be  had,  the  case  came  before  the  Supreme  Court,  by  which 
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it  appeared,  the  plaintiff  claimed  the  premises  by  virtue  of  am 
act  passed  for  the  relief  of  D.  McDonald,  by  which  all  the  right 
of  the  state  was  vested  in  him  to  two  hundred  acres  of  land 
allotted  by  the  council  to  one  John  Provost  in  the  year  1764r 
after  the  same  had  been  survej-ed  for  him  by  order  of  the  then 
existing  government,  which  order  and  survey  referred  to  in  the 
act,  were  produced  in  court,  and  sworn  to  by  a  witness  as  con 
taining  the  premises  in  question. 

Several  witnesses  on  the  part  of  defendant,  testified  that  the  line 
now  contended  for  had  been  known  by  them  for  forty-one  years, 
that  John  McDonald,  father  to  the  lessor,  occupied,  claimed  and 
held  to  that  line,  and  made  a  division  fence  there ;  that  the  land 
was  surveyed  for  the  King's  soldiers,  and  the  said  McDonald 
was  with  the  surveyors ;  that  he  had  told  witness  so  in  1776  -r 
that  John  McDonald  died  about  eighteen  years  ago  in  posses- 
sion, had  built  a  part  of  the  line  fence,  and  his  son  John  the 
lessor,  then  came  into  possession  and  had  built  a  stone  wall  on- 
the  same  line. 

The  Supreme  Court  held,  that  the  confessions  of  McDonald 
the  father,  were  conclusive  on  his  son  the  lessor,  and  the  jury 
might  presume  an  ancient  deed  to  him,  and  as  the  occupants  on 
both  sides  had  held  to  this  line  for  forty-one  years  previous  to- 
the  trial,  and  especially  the  ancestor  of  the  plaintiff,  and  the 
plaintiff  himself  by  building  a  stone  wall  on  it  had  recognized 
that  as  the  true  line,  the  opinion  of  the  judge  at  the  circuit  was 
correct  and  that  line  ought  not  to  be  disturbed. 

So  in  the  case  cited  from  10  Johnson  387,  Chief  Justice  Kenfs 
opinion.  The  only  part  which  has  the  least  bearing  on  the 
present  case  respects  an  old  and  out-standing  mortgage  given  in 
evidence  by  the  defendant.  The  Chief  Justice  says,  "  the  mort- 
gage was  not  to  be  received  as  a  subsisting  out-standing  title; 
:i--uming  that  Williams  by  means  of  the  possession  of  the  mort- 
gage was  to  bo  considered  as  the  agent  of  the  mortgagees,  yet 
no  steps  had  been  taken  to  put  the  mortgage  in  force  nor  had 
any  demand  been  made  for  upwards  of  nineteen  years  pre- 
vious to  the  trial,  and  from  the  payments  which  had  been 
made  at  that  time  and  before,  and  the  silence  of  any  claim  under 
it  the  jury  would  have  been  well  warranted  to  have  presumed  it 
satisfied.  The  defendant  did  not  set  up  any  title  under  it  but  he 
set  up  a  title  under  Williams;  and  it  has  been  settled,  that  a 
stranger  not  claiming  title  under  a  mortgage  was  not  permitted 
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to  set  it  up  to  defeat  a  legal  title.     The  plaintiff  is  entitled  to 
judgment." 

In  all  the  foregoing  authorities,  I  confess  I  cannot  glean  aught 
to  give  support  to  the  present  application. 

The  substance  of  the  whole  as  applicable  to  the  present  case 
is,  that  grants  have  been  presumed  after  three  hundred  and  fifty 
years'  quiet  enjoyment,  deeds  after  forty  years'  acquiescence  of 
the  party  and  his  ancestor,  mortgages  on  which  payments  had 
been  made  more  than  nineteen  years  before,  and  there  was  no- 
after  demand  might  bo  presumed  satisfied,  usages  or  franchises 
would  not  be  disturbed  after  twenty  years'  enjoyment,  and  a 
bond  on  which  no  payment  had  been  made  for  sixteen  years, 
might  be  presumed  paid.  But  Phillips,  after  citing  most  of  those 
cases,  adds,  these  are  cases  of  presumptive  evidence  of  a  grant  or 
agreement  but  only  presumptive,  and  where  there  was  some  other 
evidence  to  raise  such  presumption,  which  may  be  answered  by 
shewing  the  usage  limited,  modified  or  bad  in  its  commencement. 
And  Lord  Mansfield  in  Cowper  214,  in  the  case  of  Mdridge  v. 
Knott,  and  a  verdict  for  plaintiff,  says,  "  there  is  no  instance  of 
setting  up  time,  within  that  limited  by  the  statute,  as  a  bar;, 
mere  length  of  time  ought  not  to  be  so  received,  and  in  this 
case  there  is  no  pretence  for  supposing  a  release  or  extinguish- 
ment, and  it  ought  not  to  have  been  left  to  a  presumption  of  law 
within  a  less  time  than  the  period  fixed  by  the  statute.".  And 
Aston,  Justice,  added,  "  here  the  presumption  was  to  defeat  the 
lord,  and  mere  length  of  time  unaccompanied  with  other  cir- 
cumstances is  not  sufficient."  In  these  opinions  the  whole  court 
concurred  and  a  new  trial  was  ordered.  The  case  is  in  principle 
similar  to  the  one  before  us.  The  person  in  possession  prosecuted; 
the  lord  for  a  trespass  and  relied  on  time  only,  twenty-seven  }*ears, 
without  demand,  to  support  him.  The  judge  left  it  to  the  jury 
to  presume  or  not  a  release  or  extinguishment  of  the  quit  rent, 
and  no  verdict  found  for  the  plaintiff,  a  new  trial  was  ordered. 

So  in  this  case,  the  right  was  acknowledged  to  be  originally 
in  the  Smiths  who,  it  was  abundantly  proved,  permitted  Clark, 
to  enjoy  the  privilege  for  a  time,  and  who  had  repeatedly 
during  his  life  so  declared  it.  tTo  deprive  the  defendants  of 
this  right  attached  to  and  sacred  as  their  freehold,  the  plaintiff 
relied  only  on  about  fifteen  years'  possession  without  a  particle 
of  other  evidence  on  which  to  found  the  presumption  he  claims.. 
It  was  in  proof  that  this  mill  had  been  at  different  times  idle* 

VOL.  III.  L 
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and  neglected  ;  had  repeatedly  changed  owners;  that  the  execu- 
tors of  a  late  owner  resided  in  New  York,  and  had  sold  the 
premises  to  Campbell ;  but  it  was  not  even  pretended  that  the 
defendants  were  ever  privy  to,  or  made  acquainted  with  the 
terms  of  sale,  or  indeed  any  of  the  sales  themselves,  unless 
Clark's,  which  was  a  public  one.  And  the  purchaser  from  a 
well  known  rule  was  bound  to  examine  the  whole  title.  And 
the  other  purchasers  had  probably  done  so,  for  we  do  not  hear 
a  whisper  of  a  right  to  this  water  from  any  of  them. 

I  have  examined  the  whole  of  this  case,  and  the  authorities 
relied  on  by  the  counsel  for  the  plaintiff,  anxious  that  if  in  the 
haste  of  a  trial  at  circuit  he  had  been  deprived  of  a  single  right, 
it  should  be  restored  to  him.  But  the  most  diligent  research 
has  only  served  to  strengthen  my  opinion  of  the  correctness  of 
the  whole  of  the  proceedings,  and  I  am  of  opinion  that  the 
plaintiff  take  nothing  by  his  motion. 

FORD  J.  concurred. 
Judgment  for  the  defendants. 

-.CITED  IH  Hutchin&on  v.  Coleman,  5  Hal.  93.     Thorpe  v.  Corwin,  Spen.  318. 
Shreve  v.  Vorhees,  2  Or.  25. 
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"An  affidavit  taken  without  notice  to  the  adverse  party  cannot  be  read  itf 
support  of  a  motion  to  change  the  venue. 

Wall  moved  to  change  the  venue  in  this  case  from  Middlesex 
to  Sussex,  and  in  support  of  his  motion  offered  to  read  an  affidavit 
of  one  of  the  directors  of  the  bank. 

Wood,  for  the  plaintiff,  objected  to  the  reading  of  the  affidavit, 
because  it  had  been  taken  exparte,  without  any  notice  having  been 
given  to  the  adverse  party  of  the  time  and  place  of  taking  it. 

Watt  replied  that  he  was  not  aware  it  was  necessary  to  give 
notice  of  the  taking  of  affidavits  on  which  a  motion  to  change  the 
venue  was  to  be  founded.  That  as  to  all  matters  which  rested  in 
the  knowledge  of  the  defendant,  and  where  his  affidavit  would  be 
received,  as  on  a  motion  to  compel  the  plaintiff  to  give  security  for 
costs,  it  was  not  necessary  to  give  notice  of  the  taking  of  affidavits. 

CHIIF  JUSTICE.     Where  the  plaintiff  or  defendant  is  to  state 
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facts  in  bis  affidavit  which  cannot  be  rebutted,  a  notice  of  taking 
it  is  not  necessary;  but  where  the  motion  is  a  special  one,  and 
is  to  be  examined  upon  special  facts  which  may  be  inquired 
into,  there  a  notice  is  necessary. 

If  there  be  no  settled  practice,  it  appears  to  me  to  be  much 
the  safest  way  to  require  notice  of  taking  the  affidavit,  as  this 
Application  is  not  for  a  matter  of  course.  . 

EOSSELL,  J.  I  should  not  be  willing  to  allow  the  exception 
to  this  affidavit  to  prevail  as  the  practice  in  regard  to  taking 
them  has  been  both  ways. 

FORD,  J.  I  should  be  inclined  to  allow  the  present  motion 
.as  the  practice  has  been  both  ways ;  but  in  future  I  think  that 
notice  of  taking  the  affidavits  in  these  cases  ought  to  be  given. 

After  some  consultation  on  the  bench  the  Chief  Justice  said, 
the  allowance  of  this  application  is  not  a  mere  matter  of  course, 
.and  the  affidavit  to  support  it  must  be  taken  upon  notice.  This 
affidavit  not  having  been  thus  taken  cannot  be  read. 

Eule  cefused. 

CITED  is  Cooper  v.  Galbraith,  4  Zab.  221. 


WALLACE    LIPPINCOTT,  SAMUEL    FENNIMORE   and  others  against 
PHILIP  SOUDER. 

.  Under  the  act  of  Nov.,  1789  (Rev.  Laws,  104)  a  survey  made,  after  six  months' 
notice,  within  the  bounds  of  a  former  survey,  inspected,  approved,  and  recorded, 
but  containing  an  overplus  of  land,  cannot  prevail  against  the  owner  under  such 
former  survey,  although  he  may  have  omitted  to  make  a  re-survey  of  the  tract. 
2.  A  verdict  ought  never  to  be  maintained  on  unsound  principles  publicly 
pronounced. 

This  case  came  before  the  court  on  an  application  to  set 
aside  the  verdict,  was  argued  at  the  last  term  by  White  and 
Armstrong  for  the  plaintiffs,  and  Elmer  for  the  defendant,  and 
the  opinion  of  the  court  was  now  delivered  by  the  Chief  Justice. 

Upon  the  trial  of  the  issue  joined  in  this  cause,  which  was 
on  a  plea  of  frank  tenement,  to  a  declaration  in  trespass,  for  cut- 
ting timber  on  lands  in  the  -township  of  Millville,  formerly 
Maurice  river,  in  the  county  of  Cumberland,  the  defendant 
gave  in  evidence  a  survey  made  to  him  for  147  acres,  including 
the  premises  in  question,  dated  12th  February,  1798,  and  appro- 
ved by  the  council  of  proprietors  on  the  6th  day  of  November, 
1811,  and  entered  upon  record  in  the  surveyor  general's  office. 
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The  plaintiffs  gave  in  evidence  a  survey  made  to  "William 
Hollingshead  for  891  acres,  dated  5th  August,  1795,  and  approved 
5th  November,  1795,  and  entered  upon  record  in  the  surveyor 
general's  office ;  and  a  re-survey  to  said  Hollingshead  for  two' 
thousand  five  hundred  and  ninety  acres  and  forty-three  hun- 
dredths,  dated  on  the  2d,  and  approved  on  the  7th  of  February, 
1816,  and  entered  upon  record  in  the  surveyor  general's  office; 
and  then  deduced  title  to  themselves  from  the  said  Wm.  Hollings- 
head. The  plaintiffs  then  examined  witnesses  to  prove  Hollings- 
head's  possession  of  the  premises  in  question,  and  that  they  were 
included  in  the  survey  and  re-survey,  and  their  lines  and  bounds. 
The  defendant  examined  witnesses  to  shew  that  Hollingshead, 
at  the  time  of  the  re-survey,  knew  of  the  survey  to  Souder,  and 
that  the  survey  to  Hollingshead  located  by  strict  course  and 
distance,  without  regard  to  monuments,  would  not  include  the 
tract  surveyed  to  Souder.  He  called  also  two  witnesses  to  prove, 
with  what  success  I  need  not  at  present  say,  that  Hollingshead 
"  had  been  duly  notified  for  the  space  of  six  months  previous  to 
the  making  of  the  survey,  of  the  intention  of  doing  thereof." 

The  judge  in  his  charge  to  the  jury,  after  mentioning  the 
nature  of  the  action  and  the  mode  in  which  title  was  claimed  by 
the  respective  parties,  stated  to  them  the  law  of  June,  1787,  de- 
claring the  effect  of  surveys,  and  tho  law  of  November,  1789, 
respecting  certain  ancient  surveys,  and  then  informed  them — - 
"If  you  shall  believe  that  the  original  survey  to  Hollingshead 
in  1795  includes  the  \47  acres  located  by  Souder  in  1798  and 
considered  it  unconnected  with  ;my  other  testimony,  the  title 
would  be  clearly  in  the  plaintiff.  But  it  has  appeared  in  evi- 
dence, that  with  a  few  hundred  acres  of  rights  he,  Hollingshead, 
laid  claim  to  some  thousand  acres  of  land,  and  by  the  testimony 
of  Charles  and  George  Souder,  that  about  twenty -five  years  ago 
Philip  Souder  at  different  times  and  places  told  Hollingshead 
that  if  he  did  not  cover  this  land  with  rights,  he,  Souder,  would 
take  it  up  himself.  If  you  believe  these  witnesses  your  verdict 
will  bo  for  the  defendant.  A  number  of  you  have  been  on  the 
view,  and  if  you  do  not  believe  what  those  witnesses  have  so 
deliberately  sworn,  that  Hollingshead  never  acknowledged 
Souder's  right,  and  that  Hollingshead's  original  survey  being 
the  oldest  includes  Souder's  147  acres,  your  verdict  will  bo 
guilty,  and  you  will  assess  tho  damages." 

The  jury  gavo  a  verdict  for  tho  defendant. 
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The  precise  ground  on  which  this  verdict  was  founded  can- 
not be  known.  The  jury  may  have  believed  that  the  survey 
of  1798  was  not  included  in  that  of  1795,  and  if  they  did  so,  and 
the  facts  in  evidence  warranted  the  conclusion,  the  verdict  is 
right.  The  jury  may,  on  the  other  hand,  have  believed  that  it 
was  included,  but  that  a  notification  of  the  intent  to  make  it, 
nix  months  previously  given  by  Souder  to  Hollingshead,  had 
been  shewn  by  two  witnesses;  and  that  the  original  survey 
really  covered  a  large  overplus  of  land  beyond  the  quantity  for 
which  it  called.;  and  if  they  so  believed,  it  was  their  duty  to 
have  found  for  the  defendant,  upon  the  law  as  given  them  in 
charge.  As  then  the  verdict  may  rest  upon  such  a  view  of  the 
Jaw  and  facts,  the  inquiry  necessarily  occurs  whether  under  the 
»ct  of  November,  1789,  (Rev.  Laws  104)  a  survey  may  be  made 
after  six  months'  notice,  within  the  bounds  of  a  former  survey, 
inspected,  approved.,  and  recorded,  but  containing  an  overplus 
of  land,  and  whether  such  new  survey  can  prevail  against  the 
owner  under  the  former  survey,  omitting  to  make  a  re-survey 
of  the  tract.  And  in  my  opinion  this  question  is  to  be  answered 
in  the  negative.  The  first  section  of  the  act  authorizes,,  in 
certain  cases,  the  making  of  a  survey,  after  notice  for  the  time 
And  in  the  manner  there  prescribed,  but  the  third  section 
declares  "  that  nothing  in  this  act  contained  shall  be  construed 
or  taken  to  authorize  any  person  or  persons  to  make  any  survey 
within  the  certain  or  reputed  bounds  of  any  survey  or  re-survey 
made  and  entered  on  record  agreeably  to  the  said  recited  act, 
any  large  or  overplus  measure  therein  contained,  notice  as 
Aforesaid  given,  deficiency  of  rights  or  other  plea  to  the  con- 
trary notwithstanding." 

The  said  recited  act  is  that  of  June,  1787,  {Rev.  Laws  89) 
»nd  the  surveys  protected  are  those  mentioned  in  the  3d  section, 
which  enacts  "that  any  survey  made  of  any  lands  within  either 
the  eastern  or  western  division  of  the  proprietors  of  the  state  of 
New  Jersey,  and  inspected  and  approved  of  by  the  general 
proprietors,  or  council  of  proprietors,  of  such  division,  and  by 
their  order  or  direction  entered  upon  record  in  the  secretary's 
office  of  this  state,  or  in  the  surveyor  general's  office  in  such 
division,  shall  from  and  after  such  record  is  made,  preclude  and 
forever  bar  such  proprietors  and  their  successors  from  any 
demand  thereon,  any  deficiency  of  right  or  otherwise  notwith- 
standing." 
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In  the  case  before  us  there  was  a  survey  to  Hollingshead, 
made  and  entered  on  record  agreeably  to  the  recited  act;  of 
this  fact  and  the  regularity  in  these  respects  of  that  survey,  or 
its  conformity  to  the  requirements  of  that  act,  no  dispute  is  made* 
Hence  the  act  of  1789  did  not  authorize  Souder  to  make  a  sur- 
vey within  the  certain  or  reputed  bounds  of  that  survey; — and 
to  meet  the  very  circumstances  we  have  under  consideration, 
and  to  remove  all  controversy  in  this  regard,  the  section  ex- 
pressly declares  that  any  large  or  overplus  measure  contained  in 
the  certain  or  reputed  bounds  of  the  original  survey,  shall  not 
warrant  a  new  survey  within  such  bounds.  The  just  construc- 
tion of  the  1st  and  2d  sections,  in  my  opinion,  affords  the  same 
result,  but  they  need  not  here  be  minutely  or  tediously  scruti- 
nized, for  as  if  to  destroy  all  controversy  on  a  matter  of  so  much 
interest -the  3d  section  seems  to  have  been  added.  Nor  is  it 
necessary  to  state  to  what  cases  or  circumstances  the  authority 
of  the  1st  section  does  extend.  It  is  enough  to  ascertain,  if  it 
can  be  done  satisfactorily,  that  the  act  does  not  apply  to  the 
facts  before  us,  and  beyond  that  limit  it  is  neither  expedient  or 
prudent  to  extend  our  inquiries  or  our  dicta.  Nor  can  it  be 
justly  complained  that  the  law  thus  understood  is  onerous  to  the 
proprietors.  The  running  of  lines,  the  fixing  of  boundaries,  in 
other  words,  the  whole  location  of  proprietary  rights,  and  the 
ascertainment  of  the  quantity  of  land  in  any  survey,  were  always 
done  by  themselves,  or  what  is  legally  speaking  the  same,  by 
their  agents,  the  deputy  surveyors  and  surveyor  general.  For 
they  suffered  no  man  to  select  his  own  agent ;  their  officers  he 
must  employ;  in  none  others  would  they  confide;  and  even 
when  so  done,  the  survey  availed  nothing  until  examined  and 
ratified  by  themselves  in  council. 

Without  intending  to  yield  in  any  degree  to  decisions  of  the 
other  states,  or  even  to  draw  an  argument  from  them,  it  may 
not  be  unprofitable  to  see  the  manner  in  which  the  subject  of 
an  excess  or  overplus  in  a  survey,  beyond  the  quantity  of  the 
warrant,  has  been  considered  in  Virginia,  Kentucky,  Pennysl- 
vania  and  the  Supremo  Court  of  the  United  States ;  which  may 
be  done  in  the  cases  of  Johnson  v.  Buffington,  2  Wash.  116.  Tay- 
lor v.  Brown,  5  Cranch  249.  Lessee  of  Kyle  v.  White,  1  Binney 
246.  Lessee  of  Steinmetz  v.  young,  2  Binn.  523. 

Inasmuch  then  as  the  jury  were  left  by  the  judge  to  find  for 
the  defendant,  although  the  first  survey  having  a  considera- 
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ble  overplus,  included  the  premises  in  question,  if  they  believed 
the  notification  mentioned  in  the  first  section  of  the  act  of  1789, 
was  shewn  by  the  witnesses,  which  direction  was  in  my  opinion 
erroneous.  I  think  the  verdict  should  be  set  aside  unless  the 
obstacle  interposed  at  the  bar  by  the  defendant's  counsel  which 
I  am  now  to  examine  ought  to  prevail. 

It  is  said,  the  counsel  of  the  plaintiff,  on  the  trial,  considered 
the  case  within  the  act  of  1789,  contended  that  the  new  survey 
was  within  the  ancient  bounds,  that  notice  was  therefore  requi-. 
site,  but  not  shewn,  because  the  witnesses  were  unworthy  of 
credit,  and  that  the  judge  stated  the  law  as  claimed  by  the  plain- 
tiff's counsel,  and  hence  it  is  argued  they  cannot  now  complain 
of  the  charge,  or  on  that  account  entitle  themselves  to  a  new 
trial.  This  position  is  in  my  opinion  unsound  and  would  if  sus- 
tained deprive  the  institution  of  new  trial  of  some  of  its  best 
attributes.  It  is  not  supported  by  the  cases  cited  at  the  bar.  In. 
Cox  v.  Kitchen,  1  B.  and  P.  338,  the  court  do  not  say  that  a  new 
trial  will  not  be  granted  where  no  point  has  been  reserved  at  the 
trial,  on  the  contrary  they  very  plainly  hold  that  they  may  do 
so,  but  they  will  then  look  into  the  general  justice  of  the  case 
and  if  as  in  that  instance  they  find  the  defence  dishonest  and 
unconscientious  they  will  refuse  to  interfere.  Without  intending 
to  deny  the  rule  stated  in  this  case,  although  it  leaves  so  much 
ad  arbitrium  judicis,  and  deviates  widely  from  the  certainty  SO' 
much  sought  and  cherished  by  the  common  law,  I  think  a  more- 
bafo  principle  for  general  conduct  was  expressed  in  this  court  in 
Thompson  v.  Birdsall,  1  South.  172,  "  a  verdict  never  ought  to  be 
maintained  on  unsound  principles  publicly  pronounced."  And 
if  we  are  to  look  into  the  justice  of  the  case,  I  do  not  see  so 
much  merit  in  the  claim  of  Souder,  who  at  the  time  he  insti- 
tuted measures  to  procure  the  land  knew  it  was  possessed  and 
claimed  by  another  man,  as  to  feel  bound  to  shut  my  eyes  lest  I 
should  see  its  illegality.  To  the  case  of  Edmonson  v.  Machell, 
read  from  2  D.  and  _Z?.  4,  the  same  remarks  substantially  may  bo 
applied. 

The  observations  of  Blackstone,  3  vol.  390,  are  peculiarly 
apposite.  "  Causes  of  great  importance,  titles  to  land  and  large 
questions  of  commercial  property,  come  often  to  be  tried  by  a 
jury  merely  upon  the  general  issue :  where  the  facts  are  com- 
plicated and  intricate,  the  evidence  of  great  length  and  variety 
and  sometimes  contradicting  each  other;,  and  where  the  nature 
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of  the  dispute  very  frequently  introduces  nice  questions  and 
subtleties  of  law.  Either  party  may  be  surprised  by  a  piece  of 
evidence  which  (had  he  known  of  its  production)  he  could  have 
explained  or  answered  ;  or  may  be  puzzled  by  a  legal  doubt 
which  a  little  recollection  would  have  solved.  In  the  hurry  of 
a  trial  the  ablest  judge  may  mistake  the  law  and  misdirect  the 
jury ;  he  may  not  be  able  so  to  state  and  range  the  evidence  as 
to  lay  it  clearly  before  them,  nor  to  take  off  the  artful  impres- 
sions" which  have  been  made  on  their  minds  by  learned  and 
experienced  advocates."  "Granting  a  new  trial  under  proper 
regulations  cures  all  these  inconveniences."  "  The  parties  come 
better  informed,  the  counsel  better  prepared,  the  law  is  more  fully 
understood,  the  judge  is  more  master  of  the  subject,  and  nothing 
is  now  tried  but  the  real  merits  of  the  cause." 

I  am  clearly  of  opinion  then  that  we  are  not  to  sustain  a  ver- 
dict founded  on  an  erroneous  view  of  the  law,  because  the  coun- 
sel labored  under  a  misapprehension,  and  raised  no  question 
before  the  judge  as  to  the  applicability  of  the  law. 

One  topic  farther  remains  to  be  noticed.  It  was  stated,  there 
had  been  a  view  and  a  passage  from  Bacon's  abridgment  was 
read  to  shew  that  in  such  case  a  new  trial  should  not  be  awarded 
without  special  reason.  This  objection  would  present  a  strong 
barrier,  if  we  were  examining  the  conformity  of  their  verdict 
with  the  evidence  before  them : — but  with  the  present  question, 
the  "vantage  ground  "  of  such  a  jury  has  no  connection — for 
they  were  to  receive  the  law  as  stated  by  the  court. 

Verdict  set  aside. 


BROOKS  SAYRES  againtt  THE  INHABITANTS  OF  SPRINGFIELD,  in 
the  county  of  Essex. 

1.  An  action  of  DEBT  will  not  lie  for  the  breach  of  a  contract  to  maintain  the 
poor  of  the  township  by  reason  whereof  the  township  was  obliged  to  pay  a  sum 
of  monoy  for  the  maintenance  of  a  pauper.     The  action  should  be  case. 

2.  No  person  is  to  be  considered  a  pauper  to  receive  support  except  such  as  a 
justice  ot  the  peace  has  by  his  order  previously  declared. 

The  fuels  in  this  cause  are  sufficiently  developed  in  the  opin- 
ions delivered. 

W.  Pennington  and  Halsey  for  the  plaintiff. 
W.  Chettcood  for  defendant. 
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EWING,  C.  J.  The  plaintiff  in  certiorari  seeks  to  reverse  a 
judgment  rendered  against  him  in  the  Inferior  Court  of  Com- 
mon Pleas  of  the  county  of  Essex  on  appeal  from  a  court  for 
the  trial  of  small  causes. 

The  first  ground  of  error  alleged  is,  that  the  action  below 
was  misconceived,  having  been  "  debt  "  instead  of  "  trespass  on 
the  case." 

All  suits  brought  or  commenced  before  any  justice  of  the 
peace  on  any  demand  founded  on  simple  contract  for  the  pay- 
ment of  money  only,  are  required  to  be  in  the  name  and  style 
of  actions  of  debt.  Rev.  Laws,  643,  sec.  51, 

The  plaintiffs  in  their  state  of  demand  allege  that  the  defend- 
ant in  consideration  of  $242  agreed  to  be  paid  and  actually 
paid  by  them  to  him,  "did  agree  with  the  plaintiffs,"  "to  pro- 
vide for,  keep  and  maintain  all  the  poor  of  the  said  township 
of  S.  from  the  first  of  May  in  the  year  aforesaid,  until  the 
first  day  of  May,  1822,  and  to  be  at  all  expense  for  the 
poor  aforesaid,  during  the  time  aforesaid,  and  to  indemnify 
the  plaintiffs  and  keep  them  freed  and  indemnified  from  all 
costs,  charges  and  expenses  for  the  said  poor  during  the  time 
aforesaid." — Having  thus  set  forth  the  contract  they  state 
the  breach  as  follows — "  Yet  that  the  said  defendant  has  not 
provided  for,  kept  and  maintained  all  the  poor  of  the  said 
township,  and  indemnified,  and  kept  freed  and  indemnified  the 
said  plaintiffs  from  all  expenses,  costs  and  charges  for  the  said 
poor  during  the  time  aforesaid,  but  has  neglected  and  refused 
so  to  do,  and  that  the  plaintiffs  have  been  obliged  to  pay  and 
have  paid  to  Isaac  Nichols,  overseer  of  the  poor  of  the  town- 
ship of  Newark,  $19.47  for  the  support  of  Jemima  Meeker,  a 
pauper  of  the  township  of  S.,  during  the  time  aforesaid,  and  for 
the  physician's  bill,  &c.,  which  sums,  with  interest,  amount  to 
$40,  which  the  said  defendant  refuses  to  pay,  and  for  which  the 
plaintiffs  bring  this  suit." 

The  contract  on  the  part  of  the  defendant  here  set  forth  is,  to 
maintain  the  poor  of  the  township,  and  to  indemnify  the  plain- 
tiffs from  all  expenses  for  them  during  a  certain  period,  and  is 
not  a  contract  for  the  payment  of  money.  The  object  of  this 
suit  is  indeed  the  recovery  of  money,  and  money  which  the 
plaintiffs  aver  they  were  obliged  to  pay  because  Sayres  did  not 
fulfil  his  contract.  But  the  facts  which  shew  a  breach  of  the  con- 
tract and  which  may  give  a  right  of  action  upon  the  contract, 
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are  wholly  distinct  from  the  contract  itself.  It  is  upon  the  con- 
tract, that  the  action  is  founded.  It  is  the  nature  of  the  contract 
which  according  to  the  provision  of  the  statute  determines  the 
style  of  action. 

Trespass  on  the  case  is  clearly  the  style  of  action  adapted  to 
the  matter  set  forth  in  the  state  of  demand,  as  it  is  obviously  not 
within  the  51st  section  above  mentioned ;  and  the  action  hav- 
ing been  commenced  and  the  process  issued  in  debt  has  been 
misconceived. 

This  error  has  been  repeatedly  adjudged  in  this  court  to  be 
sufficient  cause  for  reversal,  both  before  and  since  the  3d  section 
of  the  act  of  the  5th  of  February,  1812,  and  in  my  opinion 
rightly;  for  the  41st  section  of  the  act  of  1818  (Rev.  Laws,  641) 
not  only  expressly  requires  the  justice  to  enter  in  his  docket 
the  style  and  nature  of  the  action  which  surely  cannot  be  cor- 
rectly do^e  and  according  to  the  meaning  and  spirit  of  the  law, 
if  a  style  and  nature  be  entered  wholly  variant  from  the  real 
cause  of  action,  but  the  irregularity  here  complained  of  may 
within  the  just  construction  of  the  act  of  1812  "  tend  to  defeat 
or  impair  the  substantial  right  or  interest  of  the  party."  A 
defendant  sued  in  trespass,  and  conscious  he  has  done  nothing, 
and  the  plaintiff  can  prove  nothing,  which  will  support  such  an 
action,  will  absent  himself  at  the  return  of  the  process,  but  if 
this  irregularity  be  sanctioned,  he  may  find  his  substantial  right 
and  interest  impaired  and  defeated  by  a  judgment  in  debt  for  a- 
claim  long  since  satisfied,  or  by  the  preclusion  from  the  recov- 
ery of  what  should  have  been  an  offset  most  justly  and  honestly 
due  to  hkn. 

The  following  cases  sustain  the  validity  of  this  objection. 
Crane's  case,  (1791)  1  Coxe  53.  Ludlum  v.  Wood,  (1806)  Pen.  55. 
Wetherby  v.  Morgan,  (1806)  Pen.  83.  Chattin  v.  Payday,  (1806) 
Pen.  138.  Warren  v.  Fisher,  (1807)  Pen.  240.  Lanning  v.  How- 
ell,  (1807)  Pen.  256.  Richer  v.  Jacobus,  (1807)  Pen.  328.  Hull' 
v.  Phillips,  (1808)  Pen.  367.  Alderman  v.  Chard,  (1808)  Pen. 
459.  Hornor  v.  Parker  and  Hornor,  (1810)  Pen.  648.  Sayre  v. 
Rose,  (1811)  Pen.  743.  English  v.  Hornor,  (1811)  Pen.  816.  Out- 
calt  v.  Hoffman,  (1811)  Pen.  818.  Lippincott  v.  Smith,  (1818)  1 
South.  97.  Little  v.  Gibbs,  (1818)  1  South.  211.  Van  Horn  v. 
Hamilton,  (1819)  2  South.  477.  Pierson  v.  Pierson,  (1822)  1 
Halst.  161.  Bilderbach  v.  Pouner,  (1823)  2  Halst.  64. 
Satterthwaite  v.  Morgan,  (1812)  Pen.  962. 
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On  this  ground  therefore  I  am  of  opinion,  the  judgment  should 
be  reversed;  and  I  will  not  refrain  from  seizing  the  occasion,  and 
it  can  hardly  be  deemed  travelling  out  of  the  record,  especially 
as  I  have  high  and  honourable  precedent,  (1  Hoist,  123)  to  bear 
my  testimony  against  the  practice  of  selling  the  poor,  as  it  is 
called,  alike  disgraceful  to  humanity,  and  repugnant  to  the  sound 
principles,  real  design,  and  generous  provision  of  our  laws  for 
their  support. 

I  should  examine  no  other  of  the  reasons  assigned  for.  the  re- 
versal and  discussed  at  the  bar,  but  that  we  may  thereby  perhaps 
save  these  parties  from  further  litigation,  at  least  for  the  purpose 
of  obtaining  a  decision  of  this  court. 

It  is  insisted,  that  this  judgment  ought  to  be  reversed  because 
the  plaintiffs  below  did  not  on  the  trial  before  the  Common 
Pleas  produce  the  order  of  a  justice,  prescribed  by  the  llth 
section  of  the  act  of  1774,  for  the  settlement  and  relief  of  the 
poor. 

In  examining  this  reason  I  shall  consider  the  facts  to  be,  that 
J.  M.  was  not  at  and  before  the  agreement  was  made  between- 
the  overseers  and  Sayre,  an  acknowledged  and  supported  pauper 
of  the  township;  that  afterwards  and  before  she  went  to  New- 
ark where  the  expense  which  has  caused  the  present  controversy 
was  incurred,  the  overseers  believing  her  to  have  fallen  into  such 
poor  circumstances  as  to  deserve  relief  and  to  have  a  settlement 
in  S.  required  Sayres  to  provide  for  her  as  one  of  the  paupers  of 
that  township;  that  Sayres  expressed  his  willingness  to  do  so 
on  the  production  of  an  order  of  a  justice  of  the  peace,  but 
objected  without  such  order ;  and  that  no  such  order  was  shewn 
him  or  was  ever  made.  Such  I  understand  to  be  the  facts  as 
expressed  in  the  state  of  the  case  furnished  to  the  court,  although 
not  there  very  explicitly  stated,  as  to  time.  Whether  the  result 
should  have  differed  if  before  the  agreement  she  had  been  an 
acknowledged  and  supported  pauper,  it  is  not  necessary  to  ex- 
amine or  decide. 

Sayres,  by  his  agreement,  was  bound  "  to  provide  for,  keep  and 
maintain  all  the  poor  of  the  township  of  S."  But  what  poor? 
To  whom  does  this  term  extend?  Certainly  not  to  every  poor 
person  to  be  found  in  the  township: — but  to  the  legal  paupers 
— to  such  persons  as  the  overseers  of  the  poor  were,  without 
this  agreement,  to  have  provided  for  kept  and  maintained.  Who- 
are  such  poor?  The  persons  whom  a  justice  of  the  peace  has,  by 
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his  order,  previously  declared.  By  whom  are  the  poor  sustain- 
able at  the  public  charge  to  be  ascertained?  Who  is  to  select 
the  proper  objects  of  the  public  bounty?  Who  is  to  decide 
whether  persons  are  in  such  poor  circumstances  as  to  deserve 
relief?  Who  is  to  order  an  allowance  to  be  made  to  such  poor  per- 
sons? The  overseer  of  the  poor  of  such  township?  By  no  means. 
,It  is  a  justice  of  the  peace  and  by  an  order  in  writing:  "when 
and  so  often  as  any  poor  person  belonging  to  any  city,  town  cor- 
porate, township  or  precinct  within  this  colony,  shall  apply  for 
relief  to  any  overseer  or  overseers  of  such  place  where  he  or  she 
.may  reside,  the  said  overseer  or  overseers  shall  make  application 
to  a  justice  of  the  peace  of  any  such  city  or  town  corporate,  or  to 
,a  justice  of  the  county  to  which  any  such  township  or  precinct 
shall  belong,  which  said  justice  and  the  overseer  or  overseers  shall 
.inquire  into  the  state  and  circumstances  of  such  person  so  apply- 
ing as  aforesaid,  and  if  it  shall  appear  to  said  justice  that  such 
person  is  in  such  poor  circumstances  as  to  deserve  relief  then  the 
said  justice  shall  give  an  order  in  writing  to  the  said  overseer 
-or  overseers  to  make  such  allowance  weekly  or  otherwise  to 
-every  such  poor  person  as  they  in  their  discretion  shall  think 
his  or  her  necessities  may  or  shall  require."  Rev.  Laws,  40,  sec.  11. 
And  in  the  12th  section,  it  is  declared  that  "no  person  or  persons 
shall  receive  relief  from  the  overseer  or  overseers  of  the  poor 
without  such  order  procured  as  aforesaid,  and  in  case  any  over- 
seer shall  relieve  any  such  poor  person  without  such  order  no 
allowance  shall  be  made  to  him  for  the  same  in  passing  his 
account."  The  overseer  then  is  not  only  not  bound,  but  is  ex- 
pressly forbidden,  to  provide  for,  keep  or  maintain  a  poor  person 
without  order,  of  the  propriety  of  which  the  justice,  not  he,  is 
to  judge.  And  the  farmer  of  the  poor  under  an  agreement  like 
the  present,  coming  into  the  place  of  the  overseer  and  to  pro- 
vide for  those  whom  he  should  maintain,  is  not  required  to  notice 
the  claim  of  any  person,  even  supported  by  the  requisition  of 
,an  overseer,  unless  sanctioned  by  legal  authority. 

It  is  contended  that  as  Sayres  stipulated  by  his  agreement  to 
provide  for  the  poor  of  the  township,  the  only  question  to  be 
examined  was  whether  J.  M.  was  one  of  the  poor,  and  to  that 
.alone,  therefore  proof  from  the  plaintiffs  could  bo  required.  The 
argument  wears  an  imposing  appearance.  But  it  is  fully  an- 
swered by  this  consideration.  The  poor  of  the  township,  the 
^persons  in  such  poor  circumstances  as  to  require  relief,  the  persons 
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whom  the  agents  of  the  township  are  permitted  to  relieve,  are  to 
be  first  ascertained  by  the  adjudication  and  order  of  a  justice. 

It  is  farther  insisted  that  the  necessity  of  an  order  in  this  case 
is  dispensed  with,  because  J.  M.  having  gone  into  Newark,  was 
there  sick  and  unable  to  remove  and  notice  of  her  condition  was 
given  to  the  overseers  of  Springfield,  who  paid,  as  by  law 
required,  the  monies  expended  for  her,  and  which  they  seek  to 
recover.  It  is  not  stated  in  the  case  furnished  the  court,  that 
such  notice  was  given,  but  it  was  admitted  on  the  argument  and 
the  fact  will  therefore  be  assumed.  These  circumstances  do  not, 
in  my  opinion,  impose  any  liability  on  Sayres.  They  are  res  inter 
olios  acta,  in  which  he  bore  no  part  and  over  which  he  had  no 
control.  Before  she  went  to  Newark,  the  overseers  had  called 
on  him  and  were  distinctly  warned,  that  without  the  order 
directed  by  law  he  would  not  provide  for  her.  Suffering  her  to 
wander  out  of  the  township  and  there  fall  into  a  situation  form- 
ing a  claim  on  humanity,  cannot  enhance  or  strengthen  their 
claims  on  him.  When  informed  by  the  notice  of  her  condition,, 
they  might  have  applied  to  a  justice  and  obtained  an  order  if 
she  were  in  such  poor  circumstances  as  to  deserve  relief.  If 
they  have  omitted  the  measures  necessary  to  render  Sayres  re- 
sponsible they  cannot  urge  surprize  or  want  of  warning. 

The  custom  of  the  township  of  S.  mentioned  in  the  state  of 
the  case,  for  the  overseers  to  take  care  of  paupers  without  orders, 
although  by  law  expressly  forbidden,  and  to  keep  no  "poor's 
book "  although  plainly  and  peremptorily  required,  cannot 
seriously  be  urged  as  paramount  to  the  provisions  of  an  act  of 
the  legislature,  or  as  having  a  non  obstante  or  dispensing  power. 
It  is  a  custom  "more  honored  in  the  breach  than  in  the  obser- 
vance." Mains  usus  est  abolendus. 

For  the  failure  to  produce  an  order  in  evidence,  I  am  of 
opinion  the  judgment  ought  to  be  reversed. 

FORD,  delivered  his  opinion,  concurring  with  the  Chief  Justice 
on  both  grounds  of  reversal. 

ROSSELL  concurred  in  the  reversal  on  the  first  ground  men- 
tioned by  the  Chief  Justice.  But  remarked  that  he  had  not  taken 
precisely  the  same  view  of  the  second  ground  as  the  other  justices. 

Judgment  reversed. 

CITED  is  Sinnickson  v.  Dungan,  3  Hal.  279.  Smith  v.  Inhab.  Perth  Amboy, 
4  Harr.  58.  Rutan  v.  Hopper,  5  Dutch.  112.  Inhab.  of  Princeton  v. 
Mount,  5  Dutch.  299. 
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,  RICHARD  COXE  ads.  THE  STATE  BANK  AT  TRENTON. 

1.  Bank  notes  are  not  cash  and  cannot  be  tendered  as  cash. 

2.  A  debtor  of  a  bank  cannot  bring  into  court  the  notes  of  that  bank  in  dis-. 
.charge  of  a  judgment  and  execution  obtained  by  the  bank  against  him ;  and 
ihave  satisfaction  of  the  judgment  thereupon  entered. 

3.  Judgments  of  a  justice's  court  allowed  on  motion  to  be  set  off  against  a 
judgment  obtained  in  this  oourt. 

A  judgment  had  been  obtained  in  this  court  by  the  president, 
directors,  and  company  of  the  State  Bank  at  Trenton  against 
Eichard  Coxe,  and  execution  issued  and  placed  in  the  hands  of 
<the  sheriff  of  the  county  of  Hunterdon,  by  virtue  of  which  the 
sheriff  has  levied  upon  the  property  of  the  defendant  in  execu- 
tion. Subsequent  to  this  time  the  bank  failed,  and  after  the 
failure  of  the  bank,  Coxe  brought  thirteen  different  suits  before 
,a  justice  of  the  peace  for  $100  each  upon  the  bank  notes  of  the 
eaid  president,  directors  and  company  of  the  State  Bank  at 
Trenton,  upon  each  of  which  he  obtained  judgment. 

Saocton,  on  behalf  of  Coxe,  first  applied  for  leave  to  bring  into 
court  the  bank  notes  of  the  president,  directors  and  company  of 
the  State  Bank  at  Trenton,  and  upon  offering  to  the  plaintiffs  the 
amount  of  their  judgment  in  their  own  notes  to  have  satisfaction 
of  the  judgment  obtained  in  this  court  against  the  defendant 
.entered  of  record. 

He  contended,  1st.  That  as  regards  the  plaintiffs,  these  notes 
were  cash  and  they  were  bound  to  receive  them.  That  a  banking 
institution  was  bound  at  all  times  to  turn  their  notes  into  cash 
whenever  presented  for  payment,  and  that  they  ought  not  be  per- 
mitted to  object  to  them  when  tendered  as  such..  And  that  bank 
notes  are  a  good  tender  unless  objected  to  at  the  time. 

2d.  He  prayed  leave  to  set  off  the  judgments  obtained  by  Coxe 
•before  the  justice  against  the  judgment  obtained  iri  this  court 
against  him,  and  said,  that  it  had  long  been  the  established 
practice  in  Westminster  Hall,  to  allow  and  order  set-offs  of  this 
kind  to  be  made,  and  that  this  practice  was  founded  as  well  upon 
the  equity  of  the  statute  of  2  Geo.2c.  22,  sec.  13,  as  upon  the  general 
equitable  jurisdiction  of  the  court  over  judgments  and  executions, 
for  the  advancement  of  justice  and  to  prevent  the  circuity,  expense 
and  vexation  of  cross-executions. 

The  cases  on  the  subject  he  remarked  are  numerous. 

Int.  Where  interlocutory  costs  wore  allowed  to  bo  set  off 
against  final  costs,  or  debt  and  costs  recovered  in  the  same  suit. 
1  H.  Bl.  Rep.  23,  217,  8  East  Rep.  362. 
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2d.  Where  the  costs  or  debt  and  costs  recovered  in  one  suit 
-were  set  off  against  the  judgment  in  another  suit  between  the 
same  parties.  1  Barnes1  Notes,  102.  2  W.  Blac.  Rep.  826.  1  H. 
Blac.  Rep.  657.  2  ib.  440,  587. 

3.  Where  a  judgment  in  the  Court  of  Common  Pleas,  or  even 
an  inferior  court  was  set  off  against  a  judgment  in  the  King's 
Bench.  2  W.  Blac.  Rep.  869.  3  Wils.  Rep.  396.  2  H.  Bl.  Rep.  253. 
2  B.  &  Pul.  Rep.  28.  4  ib.  22.  4  Term  Rep.  123.  6  ib.  456.  8  ib.  69. 

4th.  Where  a  debt,  in  suit,  and  before  judgment  obtained  (the 
existence,  of  the  debt  being  admitted  (together  with  such  costs 
.as  the  party  would  be  entitled  to,  were  set  off  against  a  judgment 
recovered.  1  Taunt.  Rep.  426. 

A  diversity  of  practice  exists  in  England  between  the  King's 
Bench  and  the  Common  Pleas ;  in  the  former,  the  court  will 
.allow  a  set  off  of  costs  in  the  same  suit  but  will  not  set  off  the 
•costs  on  distinct  judgments  if  objected  to,  on  account  of  the 
attorney's  lien  for  costs,  and  will  set  off  the  debt  or  damages 
•only.  But  in  the  latter,  the  court  will  set  off  the  costs  also  in 
.all  cases,  considering  the  equitable  right  of  the  parties  to  an  offset 
.as  paramount  to  the  attorney's  lien  for  costs. 

The  practice  of  the  King's  Bench  has  been  fully  recognized  and 
adopted  in  the  state  of  New  York.  Cole.  Ca.  67.  2  Cain.  Rep.  105. 
.3  ib.  247.  1  John.  Ca.  102.  1  John.  Rep.  144.  3  ib.  247.  8  ib.  357. 

The  jurisdiction  of  the  court  to  allow  set-offs  in  cases  of  this 
kind,  depends  not  upon  the  statute  but  upon  the  principles  of 
sthe  common  law.  Montague  on  Set-off,  5,  6. 

Wall,  contra,  contended, 

1st.  That  the  notes  of  the  president,  directors  and  company 
.of  the  State  Bank  were  not  money,  and  therefore  they  could 
not  be  brought  into  court  as  such.     This  was  decided  in  Scott  v. 
Conover,  1  Halst.  Rep.  226. 

Whether  the  bank  was  or  was  not  a  party  to  the  suit,  could 
make  no  difference.  If  the  principle  established  in  that  case  is 
correct  the  defendant  cannot  bring  forward  the  notes  of  the 
>bank  to  pay  a  judgment  obtained  by  the  bank  against  him;  it 
must  be  paid  in  the  lawful  currency  of  the  country. 

2d.  He  said,  that  the  judgments  against  the  bank  were  ren- 
dered on  the  29th  of  August  last ;  that  the  bank  had  until  the  first 
day  of  the  next  term  of  the  Common  Pleas  to  appeal  from  them, 
.iind  that  there  ,had  been  no  meeting  of  the  directors  of  the  bank 
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since  the  judgments  were  rendered,  and  it  was  therefore  not  yet 
determined  whether  they  would  appeal  or  not.  If  the  court  were 
of  opinion  that  the  defendant  was  not  entitled  to  have  satisfac- 
tion of  the  judgment  entered  upon  the  first  ground  taken  by  his 
counsel  he  prayed  that  the  court  would  allow  the  plaintiffs  until 
to-morrow,  to  enter  into  appeal  bonds  to  remove  the  judgments 
into  the  Court  of  Common  Pleas.  He  was  not  disposed  to  say 
that  the  equitable  power  of  the  court  might  not  be  exercised  by 
ordering  judgments  to  be  offset  in  this  way. 

R.  Stockton  replied. 

The  Chief  Justice,  being  one  of  the  stockholders  of  the  bank, 
gave  no  opinion. 

FORD,  Justice. — As  to  the  first  application  to  bring  these  notes 
into  court  and  to  have  satisfaction  entered,  we  are  of  opinion 
that  the  notes  of  the  bank  are  not  cash  ;  they  cannot  be  ten- 
dered as  cash,  nor  can  they  be  brought  into  court  as  such. 

As  to  the  second  application,  the  allowing  the  judgments  U> 
be  set  off.  The  great  question  here,  to  bring  this  case  within 
the  range  of  the  decisions  cited,  is  whether  the  demand  of  the 
party  making  the  application  is  admitted.  If  the  plaintiffs  do- 
not  admit  the  demand  of  the  defendant  and  mean  to  appeal  from 
the  judgments  obtained  against  them,  time  should  be  allowed  for 
that  purpose.  The  court  therefore  suspend  their  decision  of  this 
second  point  for  the  present. 

At  the  subsequent  November  Term,  it  having  been  stated  to- 
the  court  and  admitted  by  the  attorney  for  the  bank  that  no- 
appeals  had  been  prosecuted  upon  the  judgments  obtained  by  the- 
defendant,  the  court  ordered  the  off-sets  to  be  made,  and  referred 
it  to  the  clerk  of  the  court  to  make  the  calculation,  and  the  ques- 
tion of  costs  was  reserved  until  the  next  term. 

CITED  IN  State  v.  Welsted,  6  Hal.  399. 


HENRY  WADDLE  against  JONATHAN  DAYTON. 

Notice  to  the  executor  or  administrator  of  plaintiff's  attorney  of  a  motion  to 
enter  satisfaction  of  a  judgment  is  not  sufficient. 

Vanarsdale  on  the  part  of  the  representatives  of  the  defendant, 
now  deceased,  moved  for  the  entry  of  satisfaction  of  n,  judg- 
ment obtained  twelve  years  ago;  and  shewed  that  notice  of 
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this  motion  had'  been  given  to  the  administrator  of  the  plaintiff's 
attorney  who  died  upwards  of  ten  years  ago. 

The   court  considered   the   notice   insufficient   and   declined 
hearing  the  motion. 


JOHN  SMITH  against  JONAS  MILLER. 

CERTIOEAKI. 

Where  the  judgment  of  the  justice  is  rendered  for  a  certain  amount  "  witb 
legal  costs"  without  specifying  the  amount  of  the  costs  in  words  at  length  but 
only  in  figures,  the  judgment  is  erroneous  and  will  be  reversed. 

Among  other  reasons,  Harrison  moved  for  the  reversal  of  the 
judgment  because  irregularly  and  illegally  entered  by  the 
justice  in  his  docket.  "I  therefore  give  judgment  against  the 
defendant  in  favor  of  the  plaintiff  for  eighty  dollars  debt  with,' 
legal  costs— $4.37." 

Sloan  for  defendant  in  certioruri,  insisted  that  if  the  entry  &» 
to  costs  was  erroneous,  the  court  under  the  first  section  of  the 
act  of  5th  February,  1812,  (Rev.  Laws  557)  should  reverse  as  to> 
the  costs,  and  affirm  as  to  the  debt. 

BY  THE  COUHT. — The  entry  of  a  judgment  for  "legal  costs/7* 
without  specifying  the  amount,  has  been  adjudged  erroneous- 
and  cause  of  reversal;  so  has  an  entry,  in  figures,  of  the  judg- 
ment' for  costs.  It  was  also  adjudged,  before  the  act  of  Feb- 
ruary, 1812,  that  the  judgment  is  an  entirety,  so  that  if  erroneous-- 
as  to  costs  it  must  be  reversed  in  the  whole,  and  cannot  be* 
reversed  as  to  the  costs  and  affirmed  as  to  the  debt.  Hay  v.. 
Imlay,  Pen.  833.  The  exception  now  taken  is  therefore  fatal  to> 
the  present  judgment  unless  the  case  is  within  the  section  relied?- 
on.  But  it  is  manifest,  that  section  extends  only  to  errors-  or 
mistakes  which  this  court  can  correct,  such  as  the  cases  whichf 
have  frequently  been  before  this  court,  of  judgments  for  iternw- 
of  costs  which  ought  not  to  have  been  allowed  and  judgments- 
including  the  costs  of  both  parties.  Where  however  the  judg- 
ment ascertains  no  specific  amount  of  costs  or  is  entered  i» 
figures,  this  court  cannot  reach  and  correct  the  error  in  the? 
form  of  the  judgment  or  in  the  entry  on  the  docket. 

Judgment  reversed^ 

VOL.  in.  M 
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ANONYMOUS. 

An  affidavit  made  before  a  justice  of  the  peace  cannot  be  read  in  this  court 
in  support  of  a  motion  to  make  a  submission  to  arbitration  a  rule  of  court. 

Scudder  moved  to  make  a  submission  to  arbitration  a  rule  of 
this  court  and  produced  an  affidavit  of  one  of  the  subscribing 
witnesses  made  before  a  justice  of  the  peace. 

BY  THE  COCET. — An  affidavit  taken  before  a  justice  of  the 
peace  cannot  on  the  present  application  be  received.  Affidavits 
to  be  read,  unless  otherwise  ordered  by  some  act  of  the  legisla- 
ture or  rule  of  this  court,  should  be  taken  before  one  of  the 
justices  of  this  court  or  a  commissioner  for  taking  bail  and 
affidavits. 

-CiTED  IN  Trenton  Bank  v.  Wallace,  4  Hal.  86.     Munn  v.  Harrison,  2  Or.  184. 


DEN  against  CHAPMAN. 

'The  application  to  the  court  to  retax  a  bill  of  costs  must  be  made  at  the 
•next  term,  after  the  bill  is  taxed  by  the  clerk  and  payment  thereon  demanded. 
But  the  relaxation  may  be  made  at  that  or  any  subsequent  term  according  to 
circumstances. 

On  a  question  of  relaxation  of  costs,  White  and  Wood  for 
'the  plaintiff  insisted  that  the  relaxation  as  well  as  the  applica- 
tion therefor  must  be  made  at  the  next  term  after  the  bill  of 
'•costs  is  u  so  taxed  and  payment  thereon  demanded." — Rev.  Laws 
-493,  sec.  5:  and  that  notice  of  the  application  ought  to  be  given. 

JBr  THE  COURT. — The  application  must  be  made  to  the  next 
term,  but  the  relaxation  may  be  made  at  that  or  some  subse- 
quent term  according  to  circumstances.  Notice  of  the  applica- 
tion is  not  required  by  the  act;  but  the  court  will  take  care  that 
the  one  party  shall  not  bo  laken  by  surprise  and  the  other  shall 
not  use  the  privilege  of  relaxation  for  the  purpose  of  delay. 
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THE  PRESIDENT  and  TRUSTEES  of  the  PENNSYLVANIA  and  NEW 
JERSEY  STEAM-BOAT  COMPANY  against  NATHANIEL  ANDREWS 
and  ISRAEL  REEVES. 

A  corporation  created  by  a  law  of  this  state,  and  for  purposes  to  be  carried 
on  within  its  jurisdiction,  although  it  has  no  property  within  the  state,  is  not 
a  non-resident  within  the  meaning  of  the  statute  respecting  security  for  costs. 

White,  for  the  defendants,  moved  for  security  for  costs,  stating 
that  the  corporation  has  no  property  within  the  state,  and  that 
no  one  of  the  officers  resides  here. 

BY  THE  COURT. — The  residence,  not  the  property,  of  the 
plaintiff  is  the  question-^we  cannot  say  that  a  corporation  cre- 
.ated  by  a  law  of  this  state  and  for  purposes  to  be  carried  on  and 
executed  within  its  jurisdiction,  is  a  non-resident  within  the 
jneaning  of  the  statute  respecting  security  for  costs. 

Motion  overruled. 

CITED  i»  Thorn  v.  Central  £.  £.  Co.,  2  Dutch.  123. 


LAURA  MAY  against  CALEB  MORTON,1 

The  affidavit  of  non-residence,  to  obtain  security  for  costs,  may  be  made  by 
A  party  in  the  cause. 

JZartwell,  moved  for  security  for  costs  on  an  affidavit — Scott, 
for  the  plaintiff,  doubted  the  competency  of  an  affidavit  made 
by  the  party  himself. 

BY  THE  .cOiUET.^The  present  application  is  one  of  the  cases 
in  which  the  affidavit  of  a  party  is  competent. 


THE  STATE  against  JOHNSON  SAUNDERS  and  others. 

Where  a  defendant  in  an  indictment  bound  in  recognizance  to  appear  at  the 
Oyer  and  Terminer  made  default,  and  a  scire  facias,  issued  out  this  court  against 
him,  to  shew  cause  why  his  recognizance  should  not  be  forfeited,  cause  snewn 
that  he  appeared  at  a  subsequent  Court  of  Quarter  Sessions  was  tried  and 
acquitted  on  the  indictment  is  sufficient;  and  this  conrt  will  discharge  the 
recognizers  on  payment  of  costs. 

Saunders,  indicted  for  larceny,  failed  to  appear  pursuant  to 
recognizance  at  the  Somerset  Oyer  and  Terminer  in  April  last ; 
which  default,  ,&c.  being  certified  to  this  court,  a  scire  facias  was 
now  returned  requiring  the  recognizers  to  shew  cause  why  the 
recognizance  should  not  be  forfeited,  &c. 
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Vroom  for  the  recognizers,  stated  that  in  the  Somerset  Ses* 
sions  in  June  last,  the  defendant,  Saunders  appeared,  was  tried 
on  the  indictment  and  acquitted ;  and  prayed  that  the  recogni- 
zance should  not  be  forfeited  and  the  recognizors  discharged. 

The  court  ordered  the  recognizors  to  be  discharged  upon 
payment  of  costs;  the  attorney-general  referring  to  a  case  in 
which  a  similar  rule  had  been  made  by  this  court. 

CITED  IN  State  v.  McNeal,  3  Harr.  335. 


STATE  againtt  REED. 

OH   INDICTMENT  FOE  ASSAULT   AND   BATTEET. 

Where  a  defendant  removes  an  indictment  into  this  court  and  carries  it  down 
to  the  circuit  for  trial,  the  attorney  for  the  state  cannot  tax  his  costs  as  in  a 
civil  action,  but  is  entitled  only  to  his  regular  fees  as  in  criminal  cases. 

The  indictment  having  been  removed  into  this  court  by  the 
defendant  by  certiorari,  was  carried  down  to  trial  at  the  Circuit 
Court  of  Burlington  county,  in  May  last,  where  the  defendant 
withdrew  his  plea  of  not  guilty  and  pleaded  guilty  as  appeared 
by  the  postea  now  returned. 

Sims,  prosecuting  attorney  for  that  county,  submitted  whether 
as  the  cause  had  been  carried  to  trial  at  the  Circuit  Court  in 
the  manner  of  a  civil  action,  he  was  not  entitled  to  have  full 
costs  taxed,  and  referred  to  the  1st  sect,  of  the  act  of  6th  Feb- 
•ruary,  1799,  Rev.  Laws,  407,  requiring  the  party  prosecuting 
the  certiorari  to  cause  the  issue  to  be  tried  "  at  his,  her  or  their 
own  costs  and  charges." 

BY  THE  COURT. — The  section  referred  to  does  not  ascertain 
what  costs  and  charges  are  to  be  taxed,  but  leaves  that  to  be 
determined  by  other  acts.  The  act  of  June,  1799,  Rev.  Laws, 
486,  provides  for  the  fees  of  the  attorney-general  on  indict- 
ments, and  enacts  that  the  sums  there  mentioned  are  "  to  bo  in 
full  of  the  taxable  costs  and  charges  of  the  attorney-general." 
No  part  of  the  ordinary  fees  allowed  to  an  attorney  at  law, 
and  the  sum  of  twelve  dollars  only,  should  be  included  in  the 
taxation  in  favour  of  the  prosecuting  attorney. 
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McCHESNEY  administrator  of  WILMURT  against  JOHN  ROGERS. 

1.  Wherever  it  appears  by  a  proper  entry   in   the   justice's   docket,   that 
the  judgment  has  been  paid  by  the  plaintiff  m  certiorari  to  the  justice  or  the 
constable,  a  writ  of  restitution  may  be  ordered  without  previous  notice ;  but 
where  it  does  not  so  appear,  a  notice  of  the  application  for  the  writ,  or  a  rule  to 
shew  cause  taken  and  served  must  be  proved. 

2.  An  entry  in  the  justice's  docket  that  he  issued  execution  for  the  debt  and 
costs,  "  which  defendants  paid  in  full  to  the  constable,"  is  not  sufficient. 

The  judgment  of  the  justice  in  this  case  being  reversed  on  cer- 
tiorari, Hamilton,  moved  that  a  writ  of  restitution  should  issue, 
and  referred  to  the  entry  on  the  transcript  of  the  docket.  Some 
.doubt  being  suggested  whether  the  writ  ought  to  issue  without 
previous  notice  to  the  defendant  in  certiorari. 

BY  THE  COURT. — (Chief  Justice  and  Ford).  Where  a  proper 
entry  in  the  docket  of  the  justice,  shews,  that  the  judgment  has 
been  paid  by  the  plaintiff  in  certiorari  to  the  justice  or  the  con- 
stable, a  writ  of  restitution  may  be  ordered  without  previous 
notice,  but  where  it  does  not  so  appear,  a  notice  of  the  applica- 
tion for  the  writ,  or  a  rule  to  shew  cause  why  it  should  not  issue, 
taken  and  served,  must  be  proved.  A  proper  entry  is  one  which , 
the  justice  regularly  keeping  his  docket  ought  to  make,  such  as 
the  return  of  the  constable  to  the  execution,  the  payment  to 
the  justice  himself  or  the  like.  The  entry  in  the  present  case  is 
not  sufficient.  After  stating  that  he  issued  execution  for  the 
debt  and  costs,  he  adds  "which  defendants  paid  in  full  to  the 
constable." 

Motion  overruled. 


PODSWORTH    PEACOCK,   RALPH  W.  PEACOCK  and  others,  heirs  of 
RALPH  PEACOCK,  deceased,  against  JOSEPH  WILDES. 

CERTIORARI   TO   COMMON   PLEAS  OF   BURLINGTON. 

A  writ  of  foreign  attachment  cannot  issue  for  the  creditor  of  a  deceased 
debtor  against  the  heir  of  such  debtor. 

A  writ  of  foreign  attachment  issued  out  of  the  Court  of  Com- 
mon Pleas  of  the  county  of  Burlington,  directing  the  sheriff  of 
that  county  to  attach  Dodsworth  Peacock,  Ealph  W.  Peacock, 
G.  S.  Peacock,  and  others,  children  and  heirs  of  Ralph  Peacock, 
deceased,  by  all  their  goods  and  chattels,  lands,  tenements,  &c. 
to  answer  Joseph  Wildes  in  a  plea  of  trespass  on  the  case  upon 
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promises,  to  his  damage  $1800 ;  and  was  founded  upon  an  affi- 
davit (made  and  filed  on  the  same  day  that  the  writ  issued)  in 
substance  as  follows — "  That  Dodsworth  Peacock,  Ealph  "W. 
Peacock,  &c.,  children  and  heirs  of  Ealph  Peacock,  deceased, 
are  justly  indebted  to  this  affirmant,  (Joseph  Wildes)  in  the 
sum  of  $1225."  Upon  this  writ  the  sheriff  made  return,  "that 
he  had  attached  the  defendant's  tract  of  land,  situate  in  the 
township,  &c.  (describing  it)  valued  at  $750."  The  proceedings  on 
the  attachment  before  the  Common  Pleas  were  carried  on  in  the 
usual  manner.  The  auditors  made  their  report,  that  "there  was 
due  unto  the  plaintiff  from  Ealph  Peacock,  deceased,  $1098.59 ;" 
and  upon  this  report  final  judgment  was  entered  against  the 
defendants  as  heirs  of  Ealph  Peacock,  deceased,  in  the  term  of 
August,  1819. 

These  proceedings  in  attachment  having  been  brought  into 
the  Supreme  Court  by  certiorari ;  W.  Hoisted,  for  the  plaintiffs 
in  certiorari,  moved  to  reverse  the  judgment  of  the  Court  of 
Common  Pleas,  and  relied  upon  a  variety  of  reasons  in  support 
of  his  motion,  of  which  it  is  necessary  only  to  notice  the  one 
upon  which  the  court  founded  its  opinion. 

He  contended  that  an  attachment  would  not  lie  against  an 
heir  for  a  debt  of  his  ancestor.  This  position  he  said  was 
supported  by  the  phraseology  of  the  statute,  by  general  princi- 
ples, and  by  analogy. 

1.  The  words  of  the  statute,  (Rev.  Laws  335,  sec.  1).    "That 
if  any  creditor  shall  make  oath,  &c.  that  his  debtor  absconds 
from  his  creditors,  &c.  it  shall  be  the  duty  of  the  clerk  to  issue 
a  writ  to  the  sheriff,  commanding  him  to  attach  the  rights  and 
credits,  lands  and  tenements,  &c.  of  such  debtor."     The  heir  can- 
not be  considered  under  this  statute  as  the  debtor  of  his  ancestoi*'s 
creditor;  for  thus  to  consider  him  would  be  to  make  him  liable 
at  all  events  for  the  debt  of  his  ancestor,  whether  he  had  land 
by  descent  or  not. 

2.  Upon  general  principles,  an  attachment  can  be  issued  in  no 
case  except  where  the  person  against  whom  it  is  issued,  might, 
if  resident  in  this  state,  be  held  to  bail. 

The  only  object  of  the  attachment  is,  to  compel  the  defend- 
ant's appearance  to  the  action,  Carth.  26;  and  the  only  method 
of  dissolving  an  attachment  regularly  issued,  is  by  putting  in 
special  bail.  Rev.  Laws  358,  sec.  16.  Sergeant  on  Attachment 
131-2.  1  Dal.  218;  2  ib.  73,  79. 
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Without  bail,  an  appearance  will  not  be  accepted,  1  Com.  Dig. 
721,  tit.  Attach,  note.  The  law  therefore  never  intended  to  ex- 
pose any  person  to  a  proceeding  by  attachment,  who  could  not 
be  holden  to  bail ;  and  as  an  heir  cannot  be  arrested  or  held  to 
bail  for  a  debt  of  his  ancestor,  1  Arch.  Prac.  45,  3  SI.  Com.  292, 
it  would  seem  to  follow  as  a  necessary  consequence,  that  an  at- 
tachment could  not  issue  against  him.  If  it  may,  he  is  placed 
in  this  dilemma :  he  must  either  appear  and  enter  into  special 
bail,  (the  effect  of  which  would  be  to  make  him  absolutely  lia- 
ble for  the  payment  of  the  debt,)  or  if  he  fail  to  appear  and  put 
in  special  bail,  judgment  would  be  rendered  against  him,  and  all 
his  own  property  might  be  sold  although  he  had  never  received 
a  farthing  from  his  ancestor. 

3.  Reasons  may  also  be  drawn  from  analogous  cases  to  sup- 
port the  position  contended  for.  It  has  been  decided  that  an 
attachment  will  not  lie  against  an  executor.  2  Dal.  Rep.  73,79, 
4  ibid.  60.  1  Rol.  Rep.  105.  1  Rol  Abr.  551-2.  Serg.  Att.  61,  123. 
1  John.  Ca.  375.  1  Conn.  Rep.  385 ;  and  the  reason  no  doubt  wr 
because  it  would  be  inconsistent  with  the  policy  of  our  laws  in 
regard  to  the  distribution  of  the  estates  of  decedents  and  the  du- 
ties of  executors.  In  making  distribution  of  the  estate  certain 
preferences  are  directed  by  our  statute  to  be  given,  which  are  ut- 
terly irreconcilable  with  the  distribution  under  the  attachment 
which  divides  the  property  pro  rota  among  the  applying  creditors.. 
The  same  reasoning  applies  with  equal  force  to  heirs.  For  by 
our  statute  (Rev.  Laws,  291,  sec.  1,)  "all  such  creditors  shall1  be 
preferred  as  in  actions  against  executors  or  administrators." 

Wall,  contra,  cited  1  Sac.  Abr.  tit.  Heir,  Let.  G.  464  and  Rev. 
Laws,  361. 

The  Chief  Justice,  having  been  concerned  as  counsel,  did  not 
sit  on  the  argument  of  the  cause,  and  Justice  Rossell  having 
been  compelled  to  leave  the  court  to  attend  a  circuit  court,  the 
cause  was  argued  before  Justice  Ford  alone,  who  declared  it  his 
opinion,  that  a  writ  of  attachment  could  not  issue  against  an 
heir  for  the  debt  of  his  ancestor.  For  it  was  obvious  he  said 
from  the  policy  and  plain  language  of  the  act,  that  the  defend- 
ant could  dissolve  the  attachment  only  by  coming  in  and  filing 
special  bail.  The  heir  therefore  could  not  be  discharged  unless 
upon  filing  special  bail,  which  could  not  be  required  of  an  heir 
sued  for  the  debt  of  his  ancestor. 
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Therefore  let  the  judgment  of  the  Common  Pleas  be  reversed 
and  the  proceedings  set  aside. 

CITED  IK  Jeffery  v.  Wooley,  5  Hal.  149.  Ayers  v.  Bartlett,  2  Gr.  332.  Van 
Emburqh  v.  Pullinger,  1  Harr.  459.  Walker  v.  Anderson,  3  Harr. 
219.  Day  v.  Bennett,  Id.  289. 


THE   TRUSTEES  OF  THE  ANTIPCEDA  BAPTIST  CHURCH  in  Lower 
Alloways  Creek,  in  the  county  of  Salem,  against  JOHN  MULFORD. 

IN  EEEOE. 

1.  An  action  of  assumpsit  may  be  maintained  against  a  corporation  aggre- 
gate upon  an  implied  contract. 

2.  Where  the  name  of  the  corporation  is  correctly  stated  at  the  commencement 
of  the  declaration  thus,  "  The  Trustees  of  the  A.  B.  C.  of  &c."  and  in  the  subsequent 
part  of  the  declaration  it  is  alleged  that  "  being  indebted  "  they  "  the  said  Trustees 
undertook  and  promised,"  this  is  a  sufficient  allegation  that  the  promise  was 
made  by  the  corporation,  and  not  by  the  trustees  individually. 

3.  It  is  not  necessary  to  repeat  the  full  name  of  the  corporation' at  every  re- 
currence in  the  declaration ;  reference  in  a  clear  manner  to  the  name  already 
given  is  sufficient. 

Dayton  for  plaintiffs  in  error. 

Jeffers  for  the  defendant. 

The  following  opinions  were  delivered, 

EWING,  C.  J. — This  cause  comes  bo-fore  us  on  a  writ  of  error 
to  the  Inferior  Court  of  Common  Pleas  of  the  county  of  Salem. 
The  record  returned  contains  a  declaration  with  several  counts 
iin  'assumpsit  by  John  M.  against  the  plaintiffs  in  error,  for  work 
and  labor,  journeys  and  attendance,  goods,  wares  and  merchan- 
dize sold  and  delivered,  and  for  meat,  drink,  lodging  and  other 
necessaries,  with  a  general  demurrer,  and  joinder  and  a  judg- 
jment  in  favor  of  Mulford,  the  plaintiff  below. 

The  plaintiffs  in  error  insist  that  this  judgment  is  erroneous 
and  should  be  reversed  on  two  grounds. 

1.  That  an  action  of  assumpsit  cannot  be  maintained  against 
them,  in  as  much  as  no  contract  can  be  made  by  an  aggregate  cor- 
poration otherwise  than  an  express  contract  under  their  com- 
mon seal. 

And  it  is  necessary  they  should  maintain  this  proposition  in 
its  full  and  broad  extent  to  overthrow  the  judgment,  for  the 
question  below  arose  on  a  demurrer  to  the  declaration,  and 
therefore  if  the  corporation  may  be  liable  on  any  contract,  or  by 
an}'  mode  of  proof  which  might  be  exhibited,  within  the  limit 
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•of  the  declaration  the  judgment  must  be  sustained.  And  whether 
Mulford  intended  to  claim  on  an  implied  or  express  contract  or 
•by  what  mode  of  proof  he  proposed  to  evince  the  undertaking 
of  the  corporation,  we  are  not  permitted  to  enquire. 

The  doctrine  that  a  corporation  can  act  only  by  its  common 
seal,  and  can  enter  into,  or  be  bound  by  no  contract  without 
that  solemnity,  claims  to  stand  on  grounds  both  ancient  and 
venerable ;  cases  in  the  year  books  of  the  4th  Edw.  and  6th 
7th  and  8th  Henrys.  But  an  examination  of  the  subject  in 
those  cases  will  afford  no  great  reason  to  admire  the  accord- 
ance and  unanimity  of  the  judges,  the  solidity  of  their  reasons, 
•  or  the  sagacity  of  some  of  the  distinctions  they  were  led  to 
recognize  or  establish.  In  general,  it  is  said  a  corporation  can- 
not do  any  acts  of  importance  without  deed,  but  they  may 
employ  one  in  ordinary  services,  as  a  butler,  cook,  or  the  like, 
•or  to  make  a  distress  on  their  behalf.  They  may  speak  in  whis- 
pers, it  seems,  but  not  more  audibly.  An  act  in  pais,  it  is  said, 
they  may  not  do  without  their  common  seal,  yet  they  may  do 
.an  act  upon  record,  for  they  are  estopped  by  the  record  to  say 
it  is  not  their  act.  They  are  allowed  in  such  case  then,  to  speak 
and  be  heard  in  some  other  mode  than  by  the  common  seal. 
Even  the  seal  itself,  by  which  alone  it  is  sometimes  said  they 
are  to  speak  and  act,  affords  very  equivocal  evidence  of  common 
assent.  For  it  may  de  facto  I  mean  not  de  jure  be  placed  to  an 
instrument  by  one  of  the  members  as  perfectly  as  by  the  uni- 
versal consent  of  the  whole  tody.  One,  as  well  as  the  united 
force  of  all,  may  thus  make  it  speak;  and  it  is  said  that  when 
the  common  seal  appears  to  be  affixed  to  a  deed  it  is  not  neces- 
sary that  the  party  producing  the  deed  should  prove  by  wit- 
nesses the  fact  of  its  having  been  regularly  fixed,  or  that  the 
major  part  of  the  corporation  agreed;  but  that  if  it  be  alleged 
to  have  been  fixed  by  the  hand  of  a  stranger  that  shall  be  proved 
by  the  party  who  alleges  it.  Skinner,  2. 

It  is  not  my  intention  however,  to  call  in  question  this  ancient 
doctrine,  or  its  applicability  to  the  corporations  of  the  times 
when  it  was  adopted ;  but  to  ascertain  the  principle  on  which 
it  rests  and  examine  how  far  it  ought  to  govern  at  the  present 
time  and  in  the  case  before  us.  That  an  aggregate  corporation 
.acts  and  speaks  by  its  common  seal  is  rather  figuratively  than 
literally  true.  There  must  be  acting  and  speaking,  and  the 
most  efficacious  acting  and  speaking  before  the  use  of  the  seal. 
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The  real  effective  words  and  deeds  are  those  of  the  compo- 
nent members.  The  fixing  of  the  seal  is  not,  in  itself,  the  assent 
of  the  body ;  the  real  assent  must  necessarily  precede  the  fixing 
of  the  seal.  The  corporation  is  indeed  an  artificial,  ideal,  invis- 
ible person,  and  as  such  can  neither  think  or  act,  but  it  is  com- 
posed of  divers  actual  members  whose  united  voices  form  the 
voice  of  the  corporation,  and  who  alone,  in  fact  and  truth,  think 
and  act.  The  seal  then,  is  not  the  act  of  the  corporation,  but  the 
evidence  of  the  act;  is  not  the  voice  of  the  corporation,  but  the 
evidence  that  it  has  spoken.  The  fixing  of  the  seal  is  a  mode 
in  which  the  invisible  body,  to  use  the  language  of  Blackstone, 
(3  Bl.  Com.  475)  "  manifests  its  intentions."  The  use  of  the 
seal  is  a  mode  prescribed  by  the  common  law  whereby  the 
will  of  the  corporation  or  the  united  will  of  the  parts  may  be 
declared,  and  by  which  the  acts  of  the  corporation  may  be 
exhibited.  If  then  in  the  creation  of  modern  corporations,  and 
especially,  if  in  the  act  of  the  legislature  under  which  the  plain- 
tiff's in  error  became  incorporated,  it  shall  be  found  that  another 
mode  of  declaring  the  will  of  the  body  and  evincing  its  corpor- 
ate acts,  is  provided,  the  presence  of  a  seal  will  no  longer  be 
found  necessary  to  the  existence  or  evidence  of  a  contract.  In 
the  statute  to  which  I  have  referred,  Rev.  Laws,  475,  it  is  enacted, 
in  the  6th  section,  that  such  corporations  may  elect  annually 
or  oftener  if  necessary  or  expedient,  one  of  their  own  mem- 
bers to  be  their  president  who  shall  keep  the  minutes  and  enter 
the  orders,  acts  and  proceedings  of  the  corporation  in  a  book  to 
be  kept  for  that  purpose :  and  in  the  9th  section,  that  the  pro- 
ceedings, orders  and  acts  of  a  majority  of  all  the  members  of 
the  said  corporation,  but  not  of  a  less  number,  shall  be  valid  and 
effectual.  In  these  sections  then,  is  provided  a  mode  whereby 
this  corporation,  these  plaintiffs,  may  act,  and  what  may  be  the 
evidence  of  such  act?  An  act  of  this  corporation  may  be  as 
fully  and  legally  manifested  by  the  entry  in  the  book,  as  that  of 
an  ancient  corporation  by  its  common  seal.  This  corporation 
may  bind  itself  as  fully  and  legally  by  an  entry  on  this  book  as- 
a  common  law  corporation  by  its  seal.  Hence  an  entry  in  this 
hook  would,  against  the  corporation,  be  good  evidence  of  a 
contract,  and  it  necessarily  results  that  the  contracts  of  an 
agent  appointed  in  the  same  way  for  the  transaction  of  business 
within  the  legitimate  objects  of  their  incorporation,  would  be 
obligatory  on  them.  It  will  be  readily  seen  also  that  on  the  same 
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basis  with  the  aid  of  the  usual  legal  principles  an  implied 
promise  may  be  sustained.  In  the  case  of  Fleckner  v.  The  Bank 
of  the  United  States,  8  Wheaton,  357,  Justice  Story  delivering  the 
opinion  of  the  court  says,  "Whatever  may  be  the  original 
correctness  of  this  doctrine  [that  a  corporation  can  only  act 
through  the  instrumentality  of  its  common  seal]  as  applied 
to  corporations  existing  by  the  common  law,  in  respect  to 
which  it  has  certainly  been  broken  in  upon  in  modern  times, 
it  has  no  application  to  corporations  created  by  statute  whose 
charters  contemplate  the  business  of  the  corporation  to  be 
transacted  exclusively  by  a  special  board  of  directors.  And 
the  acts  of  such  body  or  board  evinced  by  a  written  vote,  are 
as  completely  binding  upon  the  corporation  and  as  complete 
authority  to  their  agents  as  the  most  solemn  acts  done  under 
the  corporate  seal." 

The  decisions  of  the  American  courts  on  this  subject  are 
marked  with  great  and  commendable  uniformity ;  and  the 
liability  of  corporations  upon  contracts  not  under  seal,  and 
made  by  themselves  or  their  agents,  and  also  on  implied  con- 
tracts is  the  settled  law  of  Massachusetts,  Heyden  and  another 
\.  The  Middlesex  Turnpike  Corporation,  10  Mass.  Rep.  397 ; 
White  v.  The  West  Point  Cotton  Manufacturing  Company,  1 
Pickering,  215 ;  The  Proprietors  of  the  Canal  Bridge  v.  Gordon, 
Ibid.  297.  Of  Connecticut,  Bulkley  and  others  v.  The  Derby 
Fishing  Company,  2  Conn.  Eep.  256 ;  Witte  v.  Same,  Ibid. 
260.  Of  New  York,  Danforth  v.  Schoharie  Turnpike  Company, 
12  John.  231 ;  Dunn  v.  The  Rector,  &c.  of  St.  Andrew's 
Church,  14  John.  118;  Randal  v.  Van  Vechten  and  others, 
19  John.  55 ;  Powell  v.  Trustees  of  Newburgh,  Ibid.  284 ; 
Mott  v.  Hicks,  1  Cowen,  532.  Of  Pennsj-lvania,  The  Overseers 
of  the  Poor  of  North  White  Hall  v.  The  Overseers  of  the 
Poor  of  South  White  Hall,  3  Serg.  and  Rawle,  117;  The 
Chestnut  Hill  and  Spring  House  Turnpike  Company  v.  Riitter, 
4  Serg.  and  Rawle,  6.  And  of  South  Carolina,  Waring  v. 
The  Catawba  Company,  2  Bay.  109 ;  G-arvey  v.  Colcock, 
1  Nott.  and  McCord,  231 ;  as  well  as  of  the  Supreme  Court 
of  the  United  States,  The  Bank  of  Columbia  v.  Patterson's 
administrators,  7  Cranch.  299 ;  Fleckner  v.  The  Bank  of  the 
United  States,  8  Wheat.  357  ;  and  so  held  in  all,  on  common 
law  principles,  and  not  in  consequence  of  any  specific  stat- 
ute enactment.  Kentucky  alone  adheres  to  the  necessity  of 
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a  seal  as  appears  by  3  Marshall's  Rep.  1.  In  the  case  of  the 
Bank  of  Columbia  v.  Patterson's  administrators,  the  following 
is  laid  down  by  Justice  Story  in  delivering  the  opinion  of  the 
court  as  the  sound  rule  of  law,  and  is  said  by  him  to  be  fully 
supported  by  adjudged  cases — "Wherever  a  corporation  is 
acting  within  the  scope  of  the  legitimate  purposes  of  its  insti- 
tution, all  parol  contracts  made  by  its  authorized  agents  are 
express  promises  of  the  corporation  ;  and  all  duties  imposed  on 
them  by  law,  and  all  benefits  conferred  at  their  request  raise 
implied  promises  for  the  enforcement  of  which  an  action  may 
well  lie." 

In  this  court,  the  liability  of  a  corporation  on  either  an  im- 
plied or  express  promise  has  not,  so  far  as  I  am  able  to  ascertain 
from  either  verbal  or  printed  report,  been  expressly  decided. 
Had  such  decision  been  found,  it  would  have  been  received  as 
evidence  of  the  law  and  further  investigation  deemed  unneces- 
sary. Enough  however  may  be  found,  from  which  inference  is, 
I  trust  correctly,  drawn  that  the  opinions  heretofore  entertained 
.are  in  perfect  accordance  with  the  sentiments  now  delivered. 
In  the  case  of  The  Inhabitants  of  Mendham  v.  Losey,  in  Error, 
Pen.  Rep.  347,  which  was  an  action  brought  by  Losey  in  the 
•C.  P.  of  Morris  against  the  township  in  its  corporate  capacity 
for  work  and  labor  done  by  him  as  overseer  of  the  roads,  one 
of  the  grounds  urged  by  the  counsel  of  the  corporation  against 
which  judgment  had  been  rendered,  was,  that  an  action  of 
assumpsit  could  not  be  maintained  against  them  being  an 
.aggregate  corporation.  Justice  Pennington  decided  against  the 
plaintiffs  in  error  on  this  point,  and  held  that  no  corporate  act 
under  seal  was  required  or  necessary.  The  other  Justices 
expressed  no  opinion  on  this  head.  In  Shotwell  v.  McKeown,  2 
South.  828,  the  action  was  brought  on  a  promissory  note  pur- 
porting to  be  given  by  The  Patent  Cloth  Manufacturing  Com- 
pany, signed  William  Shotwell,  agent,  and  the  court  reversed 
the  judgment  of  the  justice  rendered  against  Shotwell,  because 
he  was  not  answerable  in  his  individual  capacity,  and  resolved 
that  the  holder  of  the  note  must  "look  to  the  company."  In 
the  case  of  The  Inhabitants  of  the  Township  of  Saddle  River 
•v.  Oolfax,  1  Hoisted,  115,  this  court  on  certiorari  sustained  a 
judgment  against  the  inhabitants  of  a  township,  in  their  cor- 
porate capacity,  on  a  contract,  not  under  seal,  made  by  the  ovef- 
•seers  of  the  poor  for  iho  maintenance  of  paupers.  The  cause  it 
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is  true  turned  on  the  liability  of  the  overseers  of  the  township, 
and  the  question  now  before  us  does  not  appear  to  have  been 
raised. 

On  this  point  then  I  am.  of  opinion  there  is  no  error  in  the 
judgment  of  the  Common  Pleas. 

2.  The  second  ground  presented  for  the  reversal  of  the  judg- 
ment is,  that  the  declaration  sets  forth  no  promise  by  the  cor- 
poration. "And  being  so  indebted  they  the  said  trustees,"  &c. 
"undertook  and  promised,"  &c.  and  not  the  said  "the  trustees," 
and  hence  the  promise  charged  is  said  to  be,  that  of  the  indi- 
vidual trustees,  not  of  the  corporation. 

This  objection  is  not  sustainable  either  on  principle  or  on> 
precedent.  The  argument  is,  that  by  the  mode  of  expression 
the  trustees  in  their  individual,  and  not  in  their  corporate 
capacity,  are  said  to  have  made  the  promise.  But  such  is;  not 
the  just  sense  and  force  of  the  expression.  "The  said  trustees," 
on  the  most  strict  philological  construction  means  the  corporate 
body.  At  the  commencement  of  the  declaration  the  name  of 
the  defendants  is  fully  and  correctly  stated,  "  The  Trustees  of  the 
A.  B.  C.  of  L.  A.  C.  in  the  county  of  Salem."  In  subsequent  parts 
a  direct  reference  is  made  to  the  name  thus  distinctly  stated, 
"  the  said  trustees,"  &c.  It  is  not  necessary,  at  every  recurrence, 
to  repeat  the  full  names  of  the  parties;  reference  in  a  clear  and- 
plain  manner  to  the  name  or  names  already  given  is  sufficient. 
In  modern  approved  precedents  promises  are  laid  by  "  the  said 
defendants"  to  "the  said  plaintiffs;"  the  names  and  description- 
as  such  having  been  set  forth  at  the  commencement  of  the  de- 
claration. 1  Chitty  Plead.  256.  1  B.  and  P.  (new  series}  289. 
Here,  it  is  alleged  "  the  said  trustees,"  &c.  promised,  and  surely 
it  would  be  a  very  remote  and  forced  construction  to  make 
this  an  individual  and  not  an  official  promise.  It  was  argued, 
that  if  part  of  the  name  of  a  corporation  is  omitted,  the  name 
is  wrong,  for  all  is  material ;  and  this  rule  is  doubtless  true 
where  it  is  necessary  to  state  the  name  of  the  corporation, 
but  not  where  it  is  sufficiently  shewn  by  reference.  Woolwich 
v.  Forrest  and  others,  1  Pen.  115,  cited  at  the  bar,  does  not 
bear  on  the  present  question.  It  proves  that  in  a  suit  by  or 
against  a  corporation,  it  should  be  correctly  named  ;  and  that  if 
there  be  a  variance  between  the  real  name  and  the  name  given 
in  an  obligation  or  other  instrument,  on  which  the  suit  is  founded, 
the  declaration  should  contain  proper  averments  of  identity; 
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but  it  does  not  prove  that  if  in  the  writ  and  in  the  commence- 
ment of  the  declaration  the  proper  corporate  name  is  used,  the 
same  full  name  must  throughout  be  repeated,  and  no  abbrevia- 
tion, however  certain  and  descriptive;  be  adopted.  In  the  case 
of  the  Mayor  and  Burgesses  of  Lynne  Regis,  10  Co.  120,  the 
declaration  is,  in  substance,  as  follows:  "J.  Payn  late  of  &c. 
Executor  of  John  P.  late  &c.  was  summoned  to  answer  to  The 
Mayor  and  Burgesses  of  Lynne  Regis  in  the  county  of  Norfolk, 
of  a  plea,  &c.  and  whereupon  the  said  Mayor  and  Burgesses 
by  H.  B.  their  attorney  say  that  whereas  the  aforesaid  John  P. 
the  testator  in  his  life,  on  &c.  had  granted  himself  to  be  bounden 
to  the  said  Mayor  and  Burgesses  in  the  aforesaid  £3000  to  be 
paid  to  the  said  Mayor  and  Burgesses  when  thereof  he  was 
required  "  &c.  On  a  special  verdict  in  this  case  an  objection 
taken  to  an  alleged  variance  between  the  name  used  and  the 
real  name  of  the  corporation  was  overruled  and  judgment  given 
for  the  plaintiff.  The  full  name  it  will  be  observed  is  not  re- 
peated after  the  commencement  of  the  declaration,  and  it  might 
with  equal  propriety,  as  here,  have  been  objected  that  the  testa- 
tor was  alleged  to  have  become  bound  to  the  Mayor  and  Bur- 
gesses in  their  individual  and  not  in  their  corporate  capacity. 
In  the  case  of  London  v.  Lynn,  Hen.  Bl.  260,  the  declaration 
begins,  "  The  Mayor  and  Burgesses  of  the  borough  of  Lynne 
Regis  commonly  called  King's  Lynn  in  the  county  of  Norfolk, 
were  summoned  to  answer  the  Mayor,  Commonalty  and  Citizens 
of  the  city  of  London,  of  a  plea  wherefore  &c.  and  thereupon  the 
said  Mayor,  Commonalty  and  Citizens  of  the  said  city,  by  R.  L., 
their  attorney  complain,  &c.  [In  the  declaration  the  corporate 
name  is  expressly  alleged  to  bo  as  above  mentioned].  Yet  the 
said  Mayor  and  Burgesses  not  regarding  the  said  writ,  &c. 
and  to  the  damage  of  the  said  Mayor,  Commonalty  and  Citizens 
of  £100,  and  therefore,"  &c.  The  plea  begins,  "and  the  said 
Mayor  and  Burgesses  by  J.  L.,  their  attorney  come,"  &c.  The 
case  of  the  Mayor  and  Burgesses  of  Stafford  v.  Bolton,  1  B. 
<&  P.  40,  was  an  action  on  the  case  by  the  corporation  for 
tolls.  The  declaration  began — "  that  whereas  the  town  of  Staf- 
ford in  the  county  of  Stafford  is  &c.  an  ancient  borough  and  the 
burgesses  of  the  said  borough  from  time  immemorial  have  been 
a  body  politic  and  corporate,  &c.  and  for  divers  to  wit,  fifty 
years  last  past  have  been  such  body  politic  and  corporate  by  the 
hame  of  The  Mayor  and  Burgesses  of  the  Borough  of  Stafford." 
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'It  then  proceeded  to  state  that  "  the  said  Mayor  and  Burgesses  had 
:been  accustomed  to  repair  the  pavements,  &c.  and  by  reason 
thereof  had  been  accustomed  to  receive  a  reasonable  toll,  &c., 
that  thereupon  the  said  Mayor  and  Burgesses  demanded  of  the 
defendant  &c. ;  that  the  said  defendant  refused  to  deliver  the  same 
to  the  said' Mayor  and  Burgesses"  &c.  Here  the  full  name  of  the 
corporation  was  not,  on  every  occasion,  repeated;  and  as  the 
question  in  the  cause  turned  on  the  corporate  name,  it  is  not 
probable  objections  of  the  present  nature,  if  tenable,  would  have 
been  overlooked.  The  following  precedents  may  also  be  referred 
to.  1  Wentworth,  181.  5  Went.  163,  176,  182,  201,  255. 

Upon  the  whole,  the  judgment  of  the  Court  of  Common  Pleas, 
ought,  in  my  opinion,  to  be  affirmed. 

NOTE. — Since  the  foregoing  opinion  was  prepared,  I  have  seen 
in  Simons'  and  Stuart's  Reports,  520,  the  case  of  Marshall  v. 
The  Corporation  of  Queensborough,  decided  in  December,  1823, 
by  the  Vice  Chancellor  of  England.  A  bill  was  filed  charging 
that  the  defendants  had  given  a  license  to  the  complainant  to 
fill  up  part  of  a  creek  and  make  a  wharf  and  other  buildings 
adjoining  a  piece  of  land  he  held  under  lease  from  them,  in 
consequence  of  which  license  he  had  with  their  knowledge 
taken  possession  and  erected  the  wharf  and  buildings  at  his  ex- 
pense, and  praying  that  they  might  be  decreed  to  grant  him  a 
lease.  The  counsel  of  the  complainant,  on  the  heai'ing,  contended 
that  the  corporation  acting  by  a  majority  of  its  members  and  at 
a  regular  meeting  and  giving  a  license  to  the  complainant  to  do 
an  act  by  which  he  incurred  expense  was  thereby  bound.  For 
the  defendants  it  was  insisted  that  a  contract  to  be  binding  on 
.a  corporation  must  be  under  the  common  seal  and  that  no  such 
•contract  was  shewn.  The  case  stated  in  the  bill  not  being 
proved  the  bill  was  dismissed.  But  the  Vice  Chancellor  (Sir 
John  Leach)  said,  that  if  a  regular  corporate  resolution  passed 
for  granting  an  interest  in  a  part  of  the  corporate  property  and 
upon  the  faith  of  that  resolution  expenditure  was  incurred,  he 
inclined  to  think  that  both  principle  and  authority  would  be 
found  for  compelling  the  corporation  to  make  a  legal  grant  in 
pursuance  of  that  resolution. 

FORD  J. — John  Mulford    brought  an  action  in  the  Inferior 
•Court  of  Common  Pleas  for  the  county  of  Salem  against  "The 
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Trustees  of  the  Antipceda  Baptist  Church  of  Lower  Alloways  creek 
in  the  county  of  Salem,"  and  declared  on  an  indebitatus  assumpsit 
for  work  and  labor  done  and  performed,  and  materials  found  and 
provided  for  the  corporation  at  their  special  instance  and  request 
to  the  amount  of  $200,  in  consideration  whereof  they  promised  to- 
pay,  &c.  There  were  several  more  common  counts,  on  u  quantum 
meruit,  for  goods  sold  and  delivered,  quantum  valebant,  &c.  The 
defendants  put  in  a  general  demurrer  to  the  declaration  and  the 
plaintiff  joined  in  demurrer.  After  argument  the  court  rendered 
final  judgment  for  the  plaintiffs'  damages.  Upon  a  writ  of  error 
removing  the  judgment  here,  some  difficulty  arose  concerning, 
the  record ;  but  it  was  arranged  before  the  court  between  the 
parties,  who  agreed  to  the  foregoing  case.  The  counsel  for  the 
defendants  then  relied  on  two  errors. 

First,  that  there  is  a  misnomer  of  the  corporation.  The  dec- 
laration states  that  they,  giving  them  their  true  name,  to  wit, 
"The  Trustees  of  the  Antipceda  Baptist  Church  of  Lower  Allo- 
way's  Creek,  in  the  county  of  Salem,"  were  attached  to  answer 
&c.  and  then  it  proceeds,  "  For  that,  whereas,  the  said  Trustees 
of  the  Antipoeda  Baptist  Church  of  Lower  Alloways  Creek,  in-, 
the  county  of  Salem."  It  was  argued  that  their  name  is  the 
trustees  &c.  not  the  said  trustees;  the  word  "said"  effecting. 
an  alteration  and  change  of  name  on  the  record  from  what  it 
really  is;  and  that  any  variance  is  fatal  in  naming  a  corpor- 
ation. But  I  think  the  objection  cannot  prevail  because  the  word 
said  is  not  used  in  that  place  as  any  part  of  the  name  of  the 
corporation.  Every  body  else  sees  it  is  not  so  used  and  why 
should  the  court  see  differently?  It  is  a  word  of  reference  to  an 
antecedent  name,  and  is  used  for  a  purpose  directly  opposite  to 
what  the  objection  imputes  to  it;  not  to  make  a  variance,  but  to 
signify  the  same  trustees  before  mentioned,  in  order  to  pre- 
serve their  identity,  and  exclude  the  idea  of  a  difference.  It 
would  be  a  perversion  of  the  word  to  allow  it  any  other  office 
in  this  place.  But  the  objection  admits  of  a  further  answer. 
The  most  formal  language  of  the  count  in  that  place  would  have 
been  '  For  that,  whereas,  the  said  the  trustees  of  &c.  so  that  it 
is  an  omission  of  the  word  "  the"  at  the  utmost,  and  the  diminu- 
tion of  that  word  is  amenable  in  affirmance  of  the  judgmen*. 
here,  according  to  the  act  respecting  amendments  and  jeofailsr 
sec.  2d  and  3d  Rev.  Laws,  137.  The  objection  is  therefore  too- 
light  to  prevail  against  the  judgment. 
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The  second  objection  is,  that  a  corporation  aggregate  cannot 
contract  unless  by  means  of  their  common  seal.  According  to 
Justice  Blackstone,  "A  corporation,  being  an"  invisible  body,  can- 
not manifest  its  intentions  by  any  personal  act,  or  oral  discourse ; 
it  is  the  fixing  the  seal,  and  that  only,  which  unites  the  several 
assents  of  the  individuals  who  compose  the  community,  and 
makes  one  joint  consent  of  the  whole."  1  Bl.  475.  That  such 
general  theory  has  been  maintained  by  courts  and  judicial 
writers,  before  and  since  the  time  of  this  commentary,  in  rela- 
tion to  corporations  need  not  be  disputed ;  but  general  rules  are 
sometimes  so  inapplicable  in  human  affairs,  that  the  best  of  them* 
could  not  be  tolerated  without  numerous  exceptions,  in  order  to-- 
prevent  inconsistencies,  supply  defective  remedies,  and  advance 
public  convenience.  Accordingly  this  general  doctrine  is  modi- 
fied in  many  important  particulars,  both  in  ancient  and  modern 
decisions.  Thus  a  corporation  without  seal,  may  give  personal 
commands  and  do  small  acts,  as  to  retain  a  servant,  cook,  butler, 
&c.  4  Com.  Dig.  258.  2  Bac.  13,  tit.  Corporation.  In  like  man- 
ner it  may  surrender  a  lease  into  the  Court  of  Chancery  to  be 
cancelled.  10  Rep.  68,  third  resolution.  It  may  authorize  a  clerk, 
by  parol,  to  sign  its  bank  notes,  and  to  charge  it  for  millions  of 
money.  Hex.  v.  Bigg,  3  P.  Wms.  419.  It  may  generate  an 
equity  by  entering  on  its  register,  without  seal,  an  agreement  to- 
give  a  lease.  1  P.  Wms.  655,  Taylor  v.  Dullidge  Hospital.  Its 
agreement  entered  on  the  corporation  books  will  be  decreed  against 
it  in  equity.  1  Fonbl.  306,  note  0.  It  may  give  verbal  license  to- 
one  to  collect  its  tolls.  5  East  239.  If  therefore  it  be  invisible  it 
has  a  voice  to  give  personal  commands,  and  hands  to  carry  a 
lease ;  and  though  Sir  Edward  Coke  gravely  Bays  it  has  no  soul, 
still  it  has  a  conscience,  and  will  be  compelled  to  act  according 
to  good  conscience.  It  is  also  capable,  without  seal,  of  doing 
wrong  acts;  it  may  receive  money  for  the  use  of  another  and 
retain  it  unjustly.  In  short,  corporations  are  now  so  multiplied 
that  if  they  were  not  amenable  to  justice  in  some  cases  like- 
natural  persons,  especially  on  implied  contracts,  founded  on 
adequate  consideration,  society  could  not  tolerate  the  frauds  in  • 
business  that  they  would  have  the  ability  to  commit.  The  cashier 
and  minor  officers  of  banks,  seldom,  and  I  believe  never  hold- 
their  salaries  and  appointments  under  the  corporate  seal,  conse- 
quently they  could  recover  no  compensation ;  what  is  more  mis- 
chievious  to  the  public,  the  bank  might  disclaim  their  acts.  Tha 
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bank  book  given  to  A.  in  which  he  receives  credit  for  his  deposits 
is  not  an  instrument  under  the  corporate  seal,  and  if  he  cannot 
maintain  assumpsit  on  an  implied  promise  for  money  had  and 
recerved  to  his  use  he  is  remediless.     That  he  may  maintain  such 
action  on  strict  common  law  principles  is  however  well  settled. 
One  Parbury,  claiming  £1000  stock  of  the  Bank  of  England, 
applied  for  liberty  to  transfer  it  and  was  refused  ;  he  applied  for 
a  mandamus,  but  the  court  refused  it  because  a  private  action 
•would  give  him  complete  redress  ;  therefore  he  brought  a  special 
action  of  assumpsit  for  the  value  of  the  stock,  and  recovered  a  ver- 
dict before  Lord  Mansfield,  without  any  objection  that  assumpsit 
would  not  lie  on  an  implied  promise  against  a  corporation,  or 
.any  pretence  that  the  promise  was  not  under  seal.     Rex  v.  The 
..-Bank  of  England,  Doug.  506,  note  1.     These  cases  and  decisions 
•  make  it  out  to  be  a  common  law  principle  that  assumpsit  will  lie 
.-  against  a  corporation  on  an  implied  promise  without  the  corporate 
seal.     Could  there  be  a  greater  anomaly  than  that  the  law  should 
imply  a  promise  against  a  natural  person  for  the  sake  of  justice, 
.  .and  not  against  a  corporation  when  the  reason  is  the  same? 

If  we  look  at  the  decisions  of  superior  courts  in  neighboring 
states,  we  find  them  uniformly  recognizing  it  as  common  law. 
•Cases  in  the  state  of  New  York  are  too  numerous  to  be  stated  or 
-to  be  all  referred  to.     See  10  Johns.  484.     12  ib.  231.     14  ib.  118. 
,  ft  is  the  same  in  Massachusetts.     See  3  Mass.  364.     10  Mass.  397. 
I  admit  that  the  question  has  not  had  a  direct  and  full  deci- 
:  sion  in  this  state.     It  arose  among  four  other  points  on  which 
tthe  cause  might  turn,  in  the  case  of  Mend  ham  v.  I/osey,  and  two 
.  of  the  justices  reversed  on  another  ground.  They  say  indeed  that 
there  are  several  reasons  on  which  the  judgment  must  be  re- 
versed, but  they  go  on  another,  without  any  mention  of  this,  which 
shews  they  deemed  a  lull  consideration  of  it  then  to  be  unneces- 
sary.    But  Justice  Pennington  noticed  the  point  and  observed, 
ithat  it  was  not  universally  true,  even  at  common  law,  that  a  cor- 
poration aggregate  could  not  contract  unless  under  the  seal  of 
the  corporation :    he  apprehended  that  an  assumpsit  would  bo 
raised  by  implication  of  law  for  the  wages  of  a  servant  appointed 
without  the  corporate  seal,  and  saw  no  reason  why  a  quantum 
meruit  would    not   lie.     1   Pen.  352     In   rendering   a  judicial 
opinion  without  any  difference  on  this  point,  it  would  seem  to 
be  a  decision  even  in  this  state,  in  the  same  way  that  it  has 
been  BO  fully  settled  in  New  York  and  Massachusetts.     But  the 
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point  received  a  full  determination  in  the  Supreme  Court  of  the 
United  States,  February  Term,  1813,  in  the  case  of  the  Bank  of 
Columbia  v.  Patterson's  Administrator,  7  Cranch  299.  Story  J. 
in  delivering  the  opinion  of  that  court  says;  "  It  would  seem  to 
be  a  sound  rule  of  law,  that  whenever  a  corporation  is  acting 
within  the  scope  of  the  legitimate  purposes  of  its  institution,  all 
parol  contracts  made  by  its  authorized  agents  are  express  con- 
tracts of  the  corporation ;  and  all  duties  imposed  on  them  by 
Jaw,  and  all  benefits  conferred  at  their  request,  raise  implied  prom- 
ises, for  the  enforcement  of  which  an  action  may  well  lie."  It  is 
objected  that  this  is  not  the  law  of  New  Jersey,  nor  was  declared 
as  such  by  the  judge  who  delivered  the  opinion.  The  answer 
is,  it  was  decided  to  be  the  common  law,  the  principles  of  which 
are  recognized  in  that  court,  and  adopted  in  the  constitution  of 
this  state.  I  am,  therefore,  of  opinion  that  assumpsit  on  an 
implied  promise  might  well  lie  against  the  trustees  of  this 
church  in  their  corporate  character,  and  that  the  judgment  of 
the  common  pleas  should  be  affirmed. 

EOSSELL  J.  concurred. 
Judgment  affirmed. 

CITED  IH  Miller  v.  Baptist  Church  Allowaystown,  1  Hair.  253.    Leggett  v.  N. 
J.  Manuf.  &  Bkg.  Co.,  Sax.  541,  550. 


ADDENDA. 

In  the  case  of  Sayres  v.  Springfield,  page  169,  the  following 
opinion  was  delivered  by  JUSTICE  FORD. 

Brooks  Sayres  contracted  to  maintain  the  poor  of  the  town- 
ship of  Springfield  for  one  year  and  indemnify  against  all 
expenses  on  their  account.  They  have  paid  him  the  stipulated 
consideration  of  8242,  and  he  has  performed  the  contract  on  his 
part  except  in  one  disputed  case.  The  overseers  applied  to  him 
in  the  course  of  the  year  to  provide  for  one  Jemima  Meeker, 
whom  they  recognized  to  be  a  pauper  of  the  township ;  but 
whom  he  refused  to  receive  as  such,  without  an  order  from  a 
justice  of  the  peace  in  writing,  for  her  relief.  It  was  a  custom 
of  the  overseers  of  this  township  to  provide  for  paupers  without 
an  order,  and  therefore  they  refused  to  procure  one.  Afterward 
during  the  same  year,  Jemima  Meeker  went  to  Newark,  and 
became  chargeable  to  that  township  in  the  amount  of  816.47, 
which  the  township  of  Springfield  was  obliged  to  pay.  When 
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the  year  had  expired  the  overseers  of  Springfield  brought  an 
action  of  debt  against  Brooks  Sayres  before  a  justice  and  recov- 
ered $20.65  on  account  of  those  expenses.  On  an  appeal  to  the 
Common  Pleas  of  Essex,  the  court  maintained  the  cause  of 
action  and  gave  judgment  for  819.65 ;  and  now  on  certiorari, 
various  reasons  are  alleged  for  a  reversal  of  the  judgment.  Of 
these  I  shall  take  notice  of  only  one ;  but  it  is  one  that  applies 
directly  to  the  merits,  and  cannot  be  otherwise  than  fatal  to  the 
judgment.  It  is,  that  there  was  no  legal  authority  for  the  main- 
tenance of  Jemima  Meeker  as  a  pauper. 

By  a  fair  interpretation  of  the  agreement  it  comprehended  all 
poor  persons  who  were  paupers  at  the  time  of  the  contract,  and 
such  as  after  that  time  should  be  lawfully  added  to  the  list.  As 
all  persons  are  not  to  be  maintained  on  the  township  funds,  the 
power  of  determining  who  shall  be  so  maintained  must  be  vested 
in  somebody.  We  find  it  asserted  in  Rev.  Laws  page  40,  sec* 
11  and  12,  that  the  overseers  used  to  exercise  in  this  matter  an 
unlimited  power,  and  that  they  not  only  laid  out  the  money  in 
their  hands  on  frivolous  pretences,  but  what  was  worse,  for  their 
private  ends.  In  order  to  put  a  stop  to  these  evils,  the  Legisla- 
ture took  the  power  entirely  out  of  their  hands  and  vested  it  else- 
whei-e.  The  above  statute  directs  that  inquiry  shall  be  made 
into  the  circumstances  of  poor  persons  by  a  justice  of  the  peace, 
and  if  they  are  such  as  to  deserve  relief  that  he  shall  give  an 
order  for  it  in  writing;  the  12th  section  then  adds  that  no  pooi 
person  shall  receive  relief  without  such  order,  and  imposes  a  penalty 
on  the  breach  of  this  regulation,  by  forfeiting  out  of  an  overseer's 
own  pocket  all  money  disbursed  without  such  order.  The  excuse 
presented  for  disobedience  of  these  plain  and  positive  injunc- 
tions is,  that  it  has  been  customary  for  the  overseers  of  Spring- 
field to  provide  for  poor  persons  without  an  order;  in  other 
words,  setting  the  custom  of  a  township  above  a  law  of  the  state. 
There  can  be  no  doubt  about  which  is  the  superior  law.  All  that 
the  court  need  say  of  a  custom  contrary  to  the  law  of  the  state 
is,  that  it  is  an  illegal  custom  and  we  cannot  support  it ;  it  is  in 
derogation  of  a  duty  prescribed  by  the  public  will :  it  is  a  cus- 
tom prohibited  by  the  statute  and  those  who  follow  it  are 
exposed  to  a  penalty.  Brooks  Sayres  was  under  no  obligation  to 
provide  for  Jemima  Meeker  without  a  written  order  for  her  main- 
tenance as  a  pauper,  nor  could  she  be  a  pauper  of  the  township 
without  it.  For  this  reason,  lot  the  judgment  be  reversed. 
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ABEL   SMITH  against   JAMES   P.  DEMAREST  and    DAVID    P. 
DEMAREST. 

1.  Though  an  award  should  not  in  terms  decide  all  the  matters  submitted  to 
the  arbitrators,  yet  if  the  thing  awarded  necessarily  includes  the  other  things 
and  matters  mentioned  in  the  submission,  it  is  sufficient. 

2.  When  the  submission  gave  to  the  arbitrators  power  to  order  and  award 
that  the  parties  should  execute  mutual  releases,  such  power  is  fully  satisfied  and 
fairly  pursued  by  an  award  of  several  releases.-' 

Hornblower  and  Wall  argued  in  support  of  the  award. 
Frelinghuysen  and  Vanarsdale  against  it. 

EWING  C.  J.  Disputes  and  controversies  subsisting  in  respect 
to  the  division  line  between  lands  of  Abel  Smith,  of  the  one 
part,  and  James  P.  Demarest  and  David  P.  Demarest  of  the 
other  part,  in  the  township  of  Hackensack,  in  the  county  of  Ber- 
gen, for  the  ascertaining,  running,  marking,  and  finally  settling 
the  said  division  line,  an  agreement  in  writing  under  the  hands 
and  seals  of  the  parties  was  made,  whereby  all  matters  in  dis- 
pute between  them,  respecting  the  said  division  line,  were  sub- 
mitted to  three  arbitrators,  and  that  their  award  or  that  of  any 
two  of  them  should  be  final  and  conclusive  to  both  parties,  with 
power  to  order  that  the  parties  should  execute  mutual  releases  to 
each  other  in  conformity  with  the  award,  and  that  the  submis- 
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sion  should  be  made  a  rule  of  this  court.  Two  of  the  arbitrators 
made  an  award,  bearing  date  on  the  30th  day  of  January,  1819, 
and  after  reciting  the  submission  they  awarded  1st,  That  all  ac- 
tions, suits,  quarrels  and  controversies  between  the  parties  con- 
cerning  the  said  premises  submitted  should  cease.  2d,  That  the 
division  line  between  the  aforesaid  lands  of  the  said  parties  be 
and  the  same  is  finally  settled  and  fixed  as  follows,  viz :  begin- 
ning at  the  east  side  of  the  English  Neighborhood  road  at  the 
fence  now  standing  between  the  aforesaid  lands  of  Abel  Smith 
•and  the  lands  of  the  aforesaid  David  P.  Demarest,  and  running 
from  thence  south-easterly  as  the  said  fence  now  runs,  41  chains 
and  45  links  to  a  large  white  wood  tree  marked,  and  from  thence 
running  along  a  line  or  row  of  marked  trees  on  a  course  of  south 
49  degrees  east,  about  77  chains  to  a  stake  and  heap  of  stones 
being  at  the  south-east  corner  of  the  said  Abel  Smith's  lands,  on 
a  course,  from  a  large  white  oak  tree  marked,  and  standing  on 
the  said  Abel  Smith's  land,  of  south  21J  degrees  west,  44  links. 
3d,  That  the  said  Abel  Smith  shall  seal  and  execute  to  the 
said  David  P.  Demarest  a  release  of  all  that  part  of  the  said 
Abel's  aforesaid  lands  which  in  consequence  of  the  settling 
and  fixing  of  the  division  line  as  awarded  should  fall  within 
the  boundary  of  the  said  David  P.  Demarest's  farm  on  the 
south-west  side  of  the  said  division  line  and  adjoining  the  same, 
and  that  the  said  Abel  Smith  should  execute  a  like  release  to 
the  said  James  P.  Demarest ;  and  that  the  said  David  P.  Dem- 
arest should  seal  and  execute  to  the  said  Abel  Smith  a  release 
of  all  that  part  of  the  said  David's  land  which  in  consequence 
of  the  settling  and  fixing  of  the  division  line  as  awarded  should 
fall  within  the  said  Abel's  boundary  on  the  north-east  side  of 
the  said  line  and  adjoining  the  same ;  and  that  the  said  James 
P.  Demarest  should  execute  a  like  release  to  the  said  Abel 
Smith,  and  4th,  That  each  of  the  parties  should  have  and  keep 
his  own  fence. 

This  submission  having  been  made  a  .rule  of  the  court,  cross 
rules  wore  taken ;  on  the  part  of  Abel  Smith  for  an  attachment 
for  non-performance  of  the  award,  and  on  the  part  of  the  Dem* 
arests  for  setting  it  aside — And  the  argument  on  both  rules  took 
place  at  the  last  term. 

1st.  The  principal  exception  against  the  award  is,  that  it  is 
not  consonant  to  the  submission,  because  not  decisive  of  the 
Whole  line  of  division  between  the  parties.  By  reference  to  a 
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map,*  without  which  the  matter  cannot  be  so  readily  understood, 
it  will  be  seen  that  at  the  date  of  the  submission,  Abel  Smith,  on 
the  northerly  side  of  a  line  running  easterly  from  the  English 
Neighbourhood  road  towards  the  Hudson  river,  owned  and  pos- 
sessed lands  extending  to  a  line  running  southerl}-  striking  the 
tirst  mentioned  line,  along  which  to  the  eastward  of  the  lands  of 
Smith  lay  lands  belonging  to  the  heirs  of  one  Samuel  J.  Moore. 
On  the  southerly  side  of  the  first  mentioned  line  and  extending 
from  the  English  Neighbourhood  road  towards  the  Hudson  river, 
along  the  lands  both  of  Smith  and  of  Moore,  with  the  exception 
of  a  lot  of  one  Jacob  Coles,  lay  the  lands  first  of  David  P.  Dem- 
arest,  and  then  of  James  P.  Demarest,  owned  and  possessed 
by  them  severally.  But  Abel  Smith  insisted  that  the-  line  des- 
ignated by  the  possession  of  the  parties  was  not  the  true  divi- 
sion line,  that  the  true  division  line  beginning  at  a  common  point 
on  the  English  Neighbourhood  road,  run  southerly  of  the  line  of 
possession  forming  an  angle  with  it  and  therefore  the  Demarests 
were  in  possession  of  a  gore  or  triangular  piece  of  land  belonging 
to  him.  The  referees  decided  that  the  line  claimed  by  the  Dem- 
arests was  not  the  true  division  line,  and  fixed  and  ascertained 
as  the  true  division  line,  one  called  on  the  argument,  for  distinc- 
tion's sake,  the  longitudinal  line,  running  from  a  point  on  the 
English  Neighbourhood  road  by  specified  course  and  distance  to  a 
stake  and  heap  of  stones  which  they  declare  to  be  the  south- 
east corner  of  Abel  Smith's  lands.  But  they  do  not  describe 
by  course  or  distance,  or  distinctly  specify  in  their  award,  the 
line  called,  on  the  argument,  the  transverse  line,  from  the  stake 
and  stones  to  the  place  where  the  line  dividing  Smith's  and 
Moore's  lands  strike  the  possession  line — and  because  that  liner 
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the  transverse  line,  is  not  in  terms  described  and  specified  in  the 
award,  it  is  insisted  that  the  award  does  not- decide  all  the  mat- 
ters submitted  to  the  arbitrators. 

The  legal  principle  on  which  this  exception  is  raised  is  sound. 
It  has  been  long  established  by  a  train  of  cases  and  was  recog- 
nized by  this  court  in  that  of  Richards  v.  Drinker,  1  Halst.  320. 
Ch.Just.  Kinsey  there  says  "  the  award  must  be  according  to  the. 
submission  and  must  comprehend  all  matters  therein  contained. 
The  object  in  making  a  submission  is.to  have  a  final  settlement 
of  every  matter  compi-ehended  within  its  terms  and  this  purpose 
is  defeated  when  the  arbitrators  exclude  from  their  consideration 
and  decision  any  portion  of  the  questions  between  the  parties." 
But  it  is  &  conclusive  answer  to  this  exception,  that  the  award  cor- 
responds on  the  face  of  it  with  the  submission  and  that  neither  by 
the  terms  of  the  submission  nor  by  any  act  or  declaration  of  the 
parties  was  it  made  known  to  the  arbitrators  that  any  dispute  or 
controversy  existed  respecting  any  line  save  that  which  is  fixed 
and  ascertained  by  the  award.  It  is  abundantly  proved  by  sev- 
eral affidavits  read  on  the  argument  that  the  longitudinal  line 
alone  was  in  controversy  before  the  arbitrators,  and  the  only 
line  shewn  to  them  as  a  matter  of  dispute.  John  D.Haring.  Esq. 
one  of  them,  states,  "he  understood  from  David  P.  Demarost, 
James  P.  Demarest,  Abel  Smith  and  John  Westervelt,  the  dis- 
puted line  to  be  the  one  running  from  the  English  Neighbourhood 
road  to  Abel  Smith's  eastern  boundary  line,  and  never  understood 
from  any  of  the  parties  that  there  was  any  dispute  as  to  the  line 
running  crosswise  on  the  map,  but  that  it  was  confined  to  the 
line  running  east  and  west." 

In  Baspole's  case,  8  Co.  193,  on  objections  to  an  award  made 
under  a  submission  of  "  all  matters,  suits,  debts,  duties,  actions 
and  demands  whatsoever;"  it  was  resolved  that  although  there 
were  many  matters  in  controversy,  yet  if  only  one  be  signified 
to  the  arbitrator,  he  may  make  an  award  of  that,  for  the  arbi- 
trator is  in  lieu  of  a  judge  and  his  office  is  to  determine  secundum 
allegata  et  probata,  and  the  duties  of  the  parties  who  are  grieved 
and  know  their  particular  griefs,  is  to  signify  their  causes  of 
controversy  to  the  arbitrator,  for  they  are  privy  to  them  and 
Ibe  arbitrator  a  stranger,  and  each  ought  to  do  that  which  lies 
in  his  knowledge.  In  the  case  of  Ormelade  v.  Coke,  Cro.  Jac. 
354,  the  parties  had  submitted  themselves  to  the  arbitrament  of 
J.  C.  and  J.  D.,  of  all  trespasses,  duties  and  demands,  and  they 
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Awarded  that  the  defendant  should  pay  in  satisfaction  of  all  tres- 
passes and  injuries  done  by  the  defendant  to  the  plaintiff  so  much, 
.&c. ;  it  was  objected  that  it  appears  not,  there  was  an  end  of  all 
trespasses  and  demands  between  them  according  to  the  said  sub- 
mission, because  it  is  not  appointed  that  the  one  should  release 
to  the  other  all  trespasses  and  demands.  But  the  court  conceived 
it  to  be  well  enough,  for  it  is  not  intended,  that  the  arbitrators 
had  any  intelligence  given  to  them  that  the  defendant  had  any 
cause  of  action  against  the  plaintiff,  but  only  that  tin-  1  '-espasses 
were  solely  made  by  the  defendant  and  the  cause  of  action  given 
•only  to  the  plaintiff,  and  if  it  were  otherwise  it  should  have  been 
shewn  on  the  defendant's  part,  nor  is  it  to  be  intended  unless  it 
(be  shewn.  The  same  doctrine  is  sustained  by  the  cases  of 
Middleton  v.  Weeks,  Cro.  Jac.  200.  Hawkins  v.  Colclough,  1  Burr. 
:274,  and  Richards  v.  Drinker  above  gited,  in  which  the  court  de- 
clared the  award  void,  because  the  submission  being  conditional, 
the  award  of  parcel  only,  when  the  arbitrators  had  notice  of  other 
.matters  embraced  within  it,  is  illegal. 

But  it  was  insisted  at  the  bar,  that  the  transverse  line  was  laid 
open  to  controversy  by  the  location  which  the  arbitrators  made 
of  the  originally  controverted  line,  and  they  ought  therefore  to 
have  located  the  transverse  line  in  order  to  complete  the  division 
line  between  the  parties.  To  this  argument,  as  also  to  the  ex- 
ception, it  is  a  full  answer,  that  the  arbitrators  have  settled  and 
fixed  this  transverse  line  with  as  much  certainty  as  if  specially 
.and  in  terms  described  in  the  award.  And  if  the  thing  awarded 
necessarily  includes  the  other  things  mentioned  in  the  submission, 
the  award  is  sufficient,  Kyd.  114,  and  the  cases  there  cited,  14 
John.  106.  Now  the  fixing  of  the  longitudinal  line  from  the  road 
to  the  stone  heap,  necessarily  fixes  the  transverse  line,  which 
can  run  only  to  the  stone  heap  from  the  place  where  the  line 
between  Smith  and  Moore  strikes  the  line  designated  by  the 
possession.  If  the  stone  heap  be  the  southeast  corner  of  Abel 
-Smith's  land,  then  his  eastern  lino  is  to  be  continued  the  distance 
•of  79  links  to  the  stone  heap.  It  is  very  common  for  surveyors 
to  run  out  all  the  lines  of  a  tract  but  the  last  or  closing  line,  that 
living  necessarily  fixed  by  the  ascertainment  of  the  others. 

Some  other  exceptions,  considered  by  the  counsel  of  minor 
importance,  were  taken  to  the  award. 

2.  It  was  said  the  arbitrators  had  exceeded  their  power  by 
awarding  that  all  actions,  &c.  should  cease.  Whatever  there  may 
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be  beyond  form  and  of  substance  in  this  clause  is  fully  supported 
by  the  submission,  for  the  actions  and  controversies  to  be  no 
farther  prosecuted  are  limited  to  "  the  said  premises  submitted  " 
for  "finally  settling"  which  the  submission  was  made. 

3.  It  was  insisted,  that  the  award  in  respect  to  releases  varies 
from  the  submission — the  latter  authorizing  joint,  and  the  former 
directing  several  releases.     But  this  objection  is  founded  on  an 
incorrect  construction  of  the  submission.     Power  to  order  and 
award  that  the  said  parties  should  execute  mutual  releases  to 
each  other  in  conformity  with  the  award,  is  fully  satisfied  and 
fairly  pursued  by  several  releases,  and  more  especially  as  at  the 
time  of  the  submission,  the  Demarests,  although  both  interested 
in  giving  to  the  line  in  dispute  the  same  location,  yet  owned  and 
possessed  their  lands  in  severalty. 

4.  It  was  urged  that  the  third  clause  of  the  award  is*uncer- 
tain,  inasmuch  as  it  mentions  David  P.  Demarest's  farm,  and> 
James  P.  Demarest's  farm,  and  directs  releases,  but  does  not 
specify  how  far  either  farm  extends  nor  define  explicitly  what 
these  releases  are  to  comprehend.     But  it  is  manifest  that  the 
certainty  is  adequate  to  the  subject  matter  and  to  the  purpose 
which  the  arbitrators  designed,  and  therefore  sufficient.     Tlny 
fixed  the  division  line,  and  to  preclude  all  future  dispute,  they 
required  Smith  to  release  to  the  Demarests,  all  lands  lying  on- 
the  one  side  of  that  line,  and  them  to  release  to  him  all  lands 
lying  on  the  other.    No  precise  description  was  either  necessary 
or  desirable.    The  more  general  the  terms  were,  the  more  effica- 
cious.    The  description  is  sufficiently  explicit  for  a  legal  release 
and  of  consequence  for  an  award. 

5.  It  was  contended  that  the  arbitrators  had  exceeded  their 
authority  in  the  clause  of  the  award  which  relates  to  the  fence. 
If  in  ordering  that  each  party  shall  have  and  keep  his  own 
fence,  the  arbitrators  referred  to  the  maintaining  of  the  fence 
thereaftei*,  they  have  ordered  no  more  than  the  law  itself  re- 
quired.   If  however  they  meant  to  dispose  of  the  fence  standing 
on  the  possession  line  between  the  parties,  they  have  only  de- 
cided a  matter  which  might  have  been  the  subject  of  contro- 
versy, concerning  the  division  line  and  within  the  submission. 

ROSSELL,  J.  concurred. 

FORD,  J.  dissented  on  the  first  point  and  concurred  on  the  others. 
CITED  IN  Hazen  v.  Addit,  2  Or.  337,    * 
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JAC0B  MILLER  against  JACOB  MARTIN. 

• 

An  appeal  cannot  legally  be  demanded  by  the  party  or  granted  by  the  justice 
after  the  first  day  of  the  court  next  after  the  rendition  of  the  judgment. 

A  plaintiff  may  appeal  from  a  judgment  in  his  favor ;  but  if  the  judgment 
has  been  rendered  on  the  verdict  of  a  jury,  he  must  take  the  affidavit  required 
by  the  act  of  Nov.  23,  1821,  sec.  8. 

Ifalsey,  for  plaintiff,  and  Ryerson,  for  defendant. 

The  following  is  the  state  of  the  case  as  agreed  on  in  this  cause. 

"On  the  eighteenth  day  of  May,  in  the  year  of  our  Lord 
eighteen  hundred  and  twenty-five,  the  plaintiff  below,  de- 
manded an  appeal  from  the  judgment  of  the  justice,  Kob- 
ert  Thompson,  rendered  on  the  verdict  of  a  jury  in  favor  of 
the  plaintiff  below,  and  tendered  a  bond  executed  according  to' 
law,  which  the  said  justice  accepted  and  granted  the  appeal  j 
but  no  affidavit  was  filed,  (at  the  time  of  demanding  the  appeal), 
'that  the  appeal  was  not  taken  for  delay,'  &c.  nor  any  other  affi- 
davit. The  justice  returned  and  filed  the  appeal  bond  and  other 
papers  necessary  to  perfect  the  appeal,  on  the  first  day  of  the 
last  June  term  of  the  "Warren  court.  The  appeal  being  called 
up  in  its  turn,  the  appellee  moved  to  dismiss  the  appeal  because- 
there  was  no  affidavit  filed,  and  the  court  after  argument  dis- 
missed the  appeal. 

"  The  plaintiff  below  asked  leave  of  the  court  to  take  the  pa- 
pers off  the  files,  which  was  granted.  The  plaintiff  below  then 
tendered  a  bond  according  to  law  and  the  necessary  affidavit  in 
such  case  to  the  justice,  and  demanded  an  appeal  on  the  second 
day  of  the  said  June  term,  which  the  said  justice  granted  and 
the  said  appeal  was  on  motion  in  behalf  of  the  appellant  in  open 
court  on  the  second  day  of  the  said  June  term,  being  the  term 
next  after  rendering  the  judgment  below,  after  argument  of 
counsel  on  both  sides,  ordered  to  be  filed.  After  the  foregoing 
proceedings  were  had  in  the  said  June  term  and  after  the  coun- 
sel for  the  appellant  left  the  court  and  without  any  notice  given 
to  him,  the  counsel  for  the  appellee,  moved  for  and  obtained  a 
rule  on  the  justice  to  certify  to  the  court  on  or  before  the  first 
day  of  the  next  term,  whether  the  plaintiff  below  had  not  ten- 
dered an  appeal  bond  and  demanded  an  appeal  entered  to  the 
eaid  June  term  and  when  and  whether  he  did  not  grant  said 
appeal.  To  which  rule  the  said  justice  returned  to  the  court  at 
the  present  August  term,  1825,  the  facts  as  before  stated  in  re- 
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lation  to  the  first  appeal  Upon  the  last  mentioned  appeal  being 
.called  in  its  turn  at  the  present  term  of  the  court,  the  counsel 
for  the  appellee  moved  to  dismiss  the  same,  because  it  was  not 
demanded  and  filed  until  the  second  day  of  the  term  next  after 
the  rendering  of  the  judgment  below,  and  because  one  appeal 
had  been  previously  granted ;  and  the  court  after  argument  dis- 
missed the  appeal. 

"  Upon  the  above  state  of  facts,  it  is  agreed  between  the  above 
parties  and  their  counsel,  that  the  appellant  may  apply  at  the 
next  term  of  the  Supreme  Court  in  September,  without  further 
notice,  for  a  peremptory  mandamus  upon  the  Court  of  Common 
Pleas  of  Warren,  to  restore  the  said  appeal ;  and  that  if  the 
.Supreme  Court  are  of  the  opinion  that  the  said  appeal  be  restored, 
that  it  shall  be  restored  by  the  agreement  of  the  parties,  and 
that  the  court  do  make  any  other  orders  in  the  case  they  shall 
judge  proper." 

This  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  Judgment  was  rendered  in  the  court  for  the 
.trial  of  small  causes  upon  the  verdict  of  a  jury  in  favor  of  Mil- 
ler, the  plaintiff  against,  Martin,  the  defendant  in  that  court. 
Miller  delivered  an  appeal  bond  to  the  justice  without  any  affi- 
xlavit-and  demanded  an  appeal  which  the  justice  granted,  and 
on  the  first  day  of  the  next  ensuing  term  of  the  Court  of  Com- 
mon Pleas,  of  the  county,  sent  a  transcript  with  the  bond  to  the 
ttlerk.  On  the  application  of  Martin,  that  court  dismissed  the 
appeal,  because  such  affidavit  as  is  mentioned  in  the  sixth  sec- 
tion of  the  act  of  November  23d,  1821,  was  not  .filed  with  the 
justice. 

On  the  second  day  of  the  same  term,  Miller  delivered  to  the 
justice  an  appeal  bond  with  such  affidavit,  and  again  demanded 
an  appeal,  which  the  justice  granted.  The  transcript  and  other 
papers  were  sent  to  the  clerk,  filed  on  the  same  day  and  the 
appeal  entered.  In  answer  to  a  rule  the  justice  certified  to  the 
•Court  of  Common  Pleas  at  the  next  term,  August,  1825,  the 
facts  which  had  occurred  before  him  respecting  the  first  demand 
of  appeal,  and  at  the  same  term,  the  last  mentioned  appeal  was 
dismissed. 

An  application  is  now  made  to  this  court  for  a  mandamus  to 
restore  the  appeal. 

The  first  question  is,  whether  the  second  demand  of  appeal 
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was  made  in  season,  for  it  is  conceded  that  the  bond  and  affi- 
davit accompanying  that  demand,  are  in  due  form.  By  the 
36th  section  of  the  act  constituting  courts  for  the  trial  of  small 
causes,  it  is  declared  that  either  party  may  appeal  to  the  Court 
of  Common  Pleas  of  the  county,  to  be  holden  next  after  the  ren- 
dering of  such  judgment,  and  by  the  39th  section,  the  justice  is 
directed  to  send  the  transcript  with  the  bond  to  the  clerk  on  or 
before  the  first  day  of  the  court  next  ensuing  such  appeal,  and 
by  the  1st  section  of  the  act  of  the  17th  November,  1820,  an 
appeal  from  a  judgment  upon  the  verdict  of  a  jury  is  to  be  made, 
within  the  same  time,  in  the  same  manner  and  upon  the  same 
terms  as  in  other  cases  where  an  appeal  is  granted.  Hence  it 
is  manifest  that  an  appeal  cannot  legally  be  demanded  by  the 
party  or  granted  by  the  justice  after  the  first  day  of  the  court 
next  after  the  rendition  of  the  judgment.  To  avoid  misappre- 
hension, it  is  observed  that,  the  authority  of  the  court  to  receive 
the  transcript  and  enter  the  appeal  after  the  first  day  of  the  term, 
when  seasonably  demanded,  is  not  questioned.  The  39th  section 
is  in  that  respect  directory  to  the  justice,  by  whose  neglect  or 
omission  a  party  is  not  to  be  deprived  of  his  appeal.  Pen.  Rep, 
737.  It  is  intended  only  to  say,  all  that  is  needful  for  the 
present  case,  that  the  second  demand  of  appeal  was  illegal 
because  after  the  first  day  of  the  term,  at  too  late  a  period. 

In  respect  to  the  first  demand  of  appeal  it  was  contended  at 
the  bar,  on  the  one  side  that  no  affidavit  was  necessary.  If  so, 
clearly  a  mandamus  ought  to  issue,  for  the  want  of  that  .affidavit 
alone  induced  the  dismissal  of  the  appeal.  On  the  other  side  it 
was  insisted  here,  that  a  plaintiff  cannot  appeal  from  a  judgment 
in  his  favour;  and  both  sides  have  sought  to  sustain  themselves 
on  the  same  ground.  A  plaintiff,  it  is  said;  cannot  make  an  affi- 
davit that  he  has  a  just  and  legal  defence  to  make  upon  the 
merits  of  the  case,  (Act  of  Nov.  23,  1821,  sec.  8,)  and  hence  on 
the  one  side  it  is  inferred  that  he  cannot  appeal.,  and  on  the  other 
that  he  need  make  no  affidavit.  Neither  of  these  positions  is 
in  my  opinion  correct.  The  1st  section  of  the  act  of  17th  Novem- 
ber, 1820,  declares  that  from  any  judgment  obtained  before  any 
justice  of  the  peace  in  any  of  the  courts  for  the  trial  of  small 
causes  upon  the  verdict  of  a  jury,  either  party  may  appeal. 
These  terms  are  sufficiently  comprehensive  to  embrace  an 
appeal  by  a  plaintiff,  and  reason  and  policy  require  it,  for  by 
allowance  of  a  claim  of  set-off  or  otherwise,  a  plaintiff  may  be 
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grossly  aggrieved  by  the  verdict  of  a  jury  and  have  abundant 
occasion  to  seek  relief.  The  legislature  however  thought  proper 
in  a  subsequent  statute  to  impose  a  condition  in  restraint  of 
frivolous  and  vexatious  appeals,  and  have  enacted  that  no  appea.' 
shall  be  granted  to  remove  a  judgment  rendered  upon  the  ve? 
diet  of  a  jury,  or  on  the  report  of  referees,  unless  the  par' 
demanding  the  appeal  shall  at  the  time  of  filing  the  appeal  bond 
with  the  justice  also  file  with  him  an  affidavit  made  by  the  said 
party,  stating  that  the  said  appeal  is  not  intended  for  the  pur- 
pose of  delay,  and  that  he  verily  believes  he  has  a  just  and  legal 
defence  to  make  upon  the  merits  of  the  case.  This  provision  is 
.plain,  express  and  unambiguous,  and  applies  to  all  cases — "  no 
appeal  shall  be  granted,"  "  unless  the  party"  not  the  plaintiff  or 
defendant.  But  it  is  said,  a  plaintiff  cannot  swear  he  has  a  just 
and  legal  defence,  for  he  has  in  no  case  a  defence  and  the  phrase 
is  predicable  of  a  defendant  only.  Perhaps  this  objection  is  some- 
what nice  and  scrupulous.  Blachstone,  (3  vol.  296,)  says,  defence 
.in  its  true  legal  sense  signifies  not  a  justification,  protection  or 
guard,  which  is  now  its  popular  signification,  but  merely  an 
opposing  or  denial  of  the  truth  or  validity  of  the  complaint. 
May  not  a  plaintiff  have  a  just  and  legal  opposing  or  denial  of 
the  truth  and  validity  of  the  judgment,  to  make  up  the  merits 
of  the  case?  May  not  a  plaintiff  have  a  just  and  legal  protec- 
tion or  guard  against  the  judgment  which,  though  nominally  in 
favor,  is  really  against  him  ?  But  without  answering  these  ques- 
tions, it  is  enough  that  the  legislature  have  required  the  affida- 
vit— the  words  of  the  statute  are  clear — we  are  therefore  to  be 
governed  by  them.  When  it  is  plainly  enacted  that  no  appeal 
shall  be  granted  without  the  affidavit,  we  have  no  authority  to 
say  some  appeals  without  it  shall  be  allowed.  Because  the  con- 
dition is  a  hard  one,  because  even,  let  it  be  conceded,  it  amounts 
•in  effect  to  a  prohibition  of  the  appeal  of  a  plaintiff  if  he  cannot 
•conscientiously  make  such  a  declaration,  wo  are  not  at  liberty 
to  say  the  legislature  did  not  intend  what  they  have  clearly 
and  unequivocally  expressed,  or  that  they  could  not  impose  such 
&  condition,  since  they  might  have  wholly  denied  the  appeal. 
The  principles  on  which  we  might  act  where  a  statute  is 
ambiguous,  or  impugns  a  constitutional  provision,  have  here  no 
tplace. 

Miller  having  omitted  to  file  with  the  justice,  as  required  by 
tthe  act,  an  affidavit  was  not  therefore  entitled  to  an  appeal  when 
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first  demanded.  It  should  not  have  been  granted,  was  rightfully 
•dismissed,  and  the  writ  of  mandamus  now  applied  for,  ought  not 
to  be  allowed. 

•CITED  IN  Coleman  v.  Warne,  4  Hal.  292.     Tichenor  v.  Hewson,  2  Or.  26. 
Hamilton  v.  Pidcock,  3  Harr.  436. 


THE  STATE  against  WILLIAM  HOLLIDAY,  one  of  the  Overseers  of  the 
township  of  Lower  Penn's  Neck. 

A  mandamus  will  be  granted  against  an  overseer  of  the  highway  to  compel 
him  to  open,  clear  out  and  make  a  certain  road  within  the  limit  and  division 
.assigned  to  him  by  the  township  committee. 

It  will  be  allowed  in  those  cases  only  where  there  is  no  other  specific  legal 
remedy. 

W.  N.  Jeffers,  for  the  applicant,  Dayton,  for  the  overseer. 
The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  An  application  in  this  case  is  made  for  an  alter- 
native mandamus  to  William  Holliday,  one  of  the  overseers  of 
the  highways,  of  the  township  of  Lower  Penn's  Neck,  in  the 
county  of  Salem,  to  open,  clear  out  and  make  a  certain  road  in 
that  township  within  the  limit  and  division  assigned  to  him  by 
the  township  committee. 

The  issuing  of  the  writ  is  resisted,  because  the  applicants 
have  another  remedy;  because  this  writ  is  never  used  to  compel 
-obedience  to  an  order  of  another  court  or  officer;  and  because  it 
may  not  be  directed  to  so  inferior  an  officer. 

1.  The  learned  Judge  Butter,  in  the  case  of  The  King  v.  The 
Bishop  of  Chester,  1  D.  and  E.  404,  says  that  in  the  ancient 
cases,  the  grounds  on  which  the  Court  of  King's  Bench  granted 
-or  refused  a  mandamus  are  not  explicitly  stated,  but  during 
the  time  Lord  Mansfield  presided  there,  he  took  great  pains 
to  state  particularly  the  grounds  on  which  the  court  would 
either  grant  or  refuse  the  writ,  and  that  he  had  always  said 
the  court  would  not  interpose  by  granting  a  mandamus  unless 
the  party  making  the  application  had  no  other  specific  legal 
remedy.  "  It  must,"  says  Judge  Buller,  "  be  a  legal  remedy  and 
a  specific  remedy;"  and  he  adds  that  the  court  has  made  an 
•exception  to  the  rule  where  the  remedy  is  obsolete.  Lord 
Mansfield  himself  in  the  case  of  The  King  v.  Barker  and  others, 
3  Burr.  1274,  speaks  thus — "The  original  nature  of  the  writ  and 
•the  end  for  which  it  was  framed,  directed  upon  what  occasions 


206  NEW  JERSEY  SUPREME   COURT. 

The  State  v.  Holliday. 

it  should  Jbe  used.  It  was  introduced  to  prevent  disorder 'from  r* 
i'ailure  of  police  and  defect  of  justice.  Therefore  it  ought  to  be- 
used  upon  all  occasions  where  the  law  has  established  no  specific- 
remedy  and  where  in  justice  and  good  government  there  ought 
to  be  one."  In  The  King  v.  Askew,  4  Burr.  2188,  he  says,  "where- 
a  party  who  has  a  right  has  no  other  specific  legal  remedy,  the 
court  will  assist  him.  by  issuing  this  writ.  So  in  Rex  v.  Wind- 
ham,  Cowp.  309,  and  in  Rex  v.  The  Commissioners  of  the  land  tax, 
1  D.  and  E.  148.  The  same  rule  is  recognized  in  Rex  v.  Canter- 
bury, 8  East  219 ;  Rex  v.  Canterbury  and  London,  15  East  135  -T 
and  in  the  case  of  Marbury  v.  Madison,  in  the  Supreme  Court  of 
the  U.  S.,  1  Cranch.  196,  Chief  Justice  Marshal  says — "The 
officer  to  whom  it  is  to  be  directed,  must  be  one  to  whom  on 
legal  principles  such  writ  may  be  directed  and  the  persorv 
apply  ing -for  it  must  be  without  any  other  specific  and  legal 
remedy." 

The  remedy  then,  the  right  of  resort  to  which  shall  deny  the 
use  of  the  writ  of  mandamus,  must  be  a  legal  remedy.  Buller 
says,  The  King  v.  Stafford,  3  D.  and  E.  551,  a  remedy  in  equity 
is  no  answer  to  the  application,  for  when  the  court  refuse 
to  grant  a  mandamus  because  there  is  another  specific  remedy, 
they  mean  only  a  specific  remedy  at  law.  The  remedy  must 
also  be  specific,  by  which  I  understand  a  remedy  framed  to- 
effect  directly  the  desired  end.  A  mandamus  has  been  refused 
where  a  quare  impedit  would  lie,  The  King  v.  The  Bishop  of  Chester, 
1  D.  and  E.  396.  Judgment  for  the  plaintiff  in  quare  impedit 
is  to  recover  the  presentation  and  if  the  church  be  full  by 
institution  of  any  clerk,  to  remove  him,  unless  filled  pendente 
lite  by  lapse  to  the  ordinary  he  not  being  a  party  to  the  suit: 
and  if  the  church  remains  still  void  at  the  end  of  the  suit, 
then  whichever  party  the  presentation  is  found  to  belong  to 
has  a  writ  directed  to  the  Bishop  to  admit  and  institute  his 
clerk,  3  Bl.  Com.  249.  A  mandamus  was  also  refused,  Rex  v. 
Mayor  of  Colchester,  2  D.  and  E.  259,  because  there  was 
another  remedy  by  information  in  nature  of  a  quo  warranto. 
In  such  case  if  the  defendant  be  convicted,  judgment  of  ouste1' 
as  well  as  a  fine  is  given  against  him,  3  Bl.  Com,  264.  The 
cases  of  The  King  v.  The  Bank  of  England,  Doug.  524,  and! 
Shipley  v.  The  Mechanic's  Bank,  10  John.  484,  are  not  incon- 
sistent with  the  explanation  I  have  -given.  In  both,  appli- 
cations for  mandamus  to  corn-pel  the  transfer  of  bank  shares- 
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were  refused,  for  by  action  against  the  bank  a  recovery  of  the 
value  of  the  shares  might  be  had,  and  the  purchase  of  other 
shares  thereby  enabled.  Complete  satisfaction,  entirely  equiva- 
lent to  specific  relief,  might  thus  be  obtained,  as  no  possible 
difference  could  exist  between  the  shares  sought  and  the  shares. 
to  be  purchased.  Let  us  now  examine  whether  there  is,  beside 
the  mandamus,  a  legal  and  specific  method  of  compelling  the 
overseer  to  open  and  make  the  road  in  question.  By  the  18tb 
section  of  the  act  concerning  roads,  Rev.  Laws,  622,  an  overseer 
may  be  presented  by  the  grand  jury  or  informed  against  by  the 
attorney-general  for  not  opening  and  clearing  out  an  highway 
and  on  conviction  may  be  fined.  By  the  37th  section,  the  over- 
seer on  conviction,  before  a  magistrate,  of  neglect  or  refusal  to 
perform  any  of  the  duties  enjoined  on  him  by  the  said  act,  may 
be  subjected  to  a  penalty  not  exceeding  twenty  dollars  nor 
under  five  dollars,  with'  costs.  But  it  is  manifest  that  the  pen- 
alty may  be  paid  or  the  fine  satisfied,  and  yet  the  road  may  not 
be  opened  and  cleared  out  nor  the  public  be  enabled  to  enjoy 
the  use  of  it.  These  remedies  then  cannot  be  denominated  spe- 
cific. It  is  no  objection  to  say  that  the  mandamus  may  be  dis- 
obeyed and  the  court  can  then  only  fine  and  imprison  him  to 
whom  it  is  directed.  For  the  law  presumes  the  officer  will  yield 
obedience  to  the  writ  unless  he  shew  sufficient  cause  on  which, 
the  court,  not  he,  is  to  decide. 

Nor  do  the  cases  in  the  books  prove  that  a  mandamus  will 
be  refused  where  an  indictment  will  lie.  The  King  v.  Bristow, 
6  .D.  and  E.  168,  cited  at  the  bar  does  not  sustain  the  position. 
The  writ  was  there  refused  because  in  the  language  of  Lord 
Kenyan,  "  it  would  be  descending  too  low  to  grant  a  manda- 
mus " — and  therefore  the  prosecutors  were  left  to  the  ordinary 
remedy  by  indictment,  but  not  because  there  was  such  a  rem- 
edy. If,  however,  the  case  did  tend  to  the  support  of  the  posi- 
tion, it  has  been  shaken  if  not  overruled  by  that  of  The  King' 
against  The  Commissioners  of  Dean  Inclosure,  2  Maule  and  Sel- 
wyn  80.  An  application  was  made  for  a  mandamus  to  the  com- 
missioners under  an  act  of  parliament  for  inclosing  lands  in1 
the  parish  of  Dean,  in  the  county  of  Cumberland,  commanding 
them  to  set  out  as  a  public  road,  a  certain  road  particularly  de- 
scribed pursuant  to  an  order  of  .the  sessions  made  in  that  behalf. 
One  of  the  grounds  on  which  the  application  was  resisted  wasr 
that  another  remedy  was  open  to  the  party  by  indictment  for 
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disobedience  of  the  order  of  sessions.  Lord  Ellenborough  said  : 
Upon  the  objection  of  there  being  another  remedy  in  this  case, 
I  cannot  help  thinking  that  what  has  been  observed  by  the  coun- 
sel in  support  of  the  rule  is  extremely  material,  and  that  an  in- 
dictment would  not  afford  that  convenient  mode  of  remedy 
which  might  be  attained  by  a  mandamus.  In  the  case  of  The 
Commonwealth  v.  Johnson,  2  Binney  261,  on  an  application  for  a 
mandamus  to  the  supervisors  of  the  roads  of  a  township  to  com- 
pel them  to  pay  an  order  drawn  upon  them  by  justices  of  the 
peace,  under  the  direction  of  an  act  of  the  legislature  of  Pennsyl- 
vania, Tilghman,  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  says,  "  The  point  which  required  most  consideration  was, 
whether  the  case  was  of  such  a  nature  as  called  for  a  mandamus, 
and  we  think  that  it  is,  because  the  supervisors  are  public  offi- 
cers, directed  by  the  act  of  assembly  to  pay  such  orders  as  are 
.legally  drawn  by  the  justices,  and  because  the  surveyors  have 
•  no  other  specific  retried}-.  It  is  said  the  supervisors  may  be  in- 
.  dieted  for  neglect  of  duty.  But  if  they  were  indicted  and  con- 
victed, the  orders  might  still  be  unpaid."  It  has  also  been  held, 
that  a  mandamus  lies  to  oblige  an  officer  to  do  his  duty, 
although  there  is  a  penalty  for  his  neglect,  Hex  v.  Everet,  Cases 
•temp.  Hardwicke  261,  5  Com.  dig.  tit.  Mand.  A.  24. 

2.  It  is  said  this  writ  ought  never  to  be  used  to  compel  obedi- 
ence to  the  order  of  another  court  or  officer.     But  without  ex- 

.  amining  the  correctness  of  this  position,  it  suffices  to  say  it 

.  cannot  apply  to  the  case  before  us.     The  duty  of  thejoverseer 

v  to  open,  clear  out  and  make  the  road,  is  imposed,  not  by  an  order 

»of  the  township  committee,  but   by  an  act  of  the  legislature. 

"The  committee  assign  to  each  overseer  his  limit  or  division  of 

v.he  highways;   and  the  act,  not  an  order  from  the  committee, 

•enjoins  him  to  open,  clear  out,  amend  or  repair  as  the  exigency 

may  require.     No  analogy  exists  to  the  case  of  The  King  v. 

Bristow.     The  duty  of  the  officer  here  is  imposed  by  the  statute 

and  by  that  alone. 

3.  The  last  objection  arises  from  the  grade  of  the  officer  to 
whom  it  is  sought.     But  it  has  no  foundation.     In  our  system 
of  government  and  jurisprudence,  where  circumstances,  other- 
wise proper,  exist,  we  have  no  officer  so  exalted  as  to  be  beyond 
its  roach,  none  so  low  as  to  be  beneath  its  notice.     Chief  Justice 
Marshal  says,  (Marbury  v.  Madison,  1  Cranch.  170.)     "It  is 
«ot  by  the  office  of  the  person  to  whom  the  writ  is  directed  but 
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by  the  nature  of  the  thing  to  bo  done,  that  the  propriety  or 
impropriety  of  issuing  a  mandamus  is  to  be  determined."  Nor 
would  the  objection,  as  it  seems,  prevail  in  England.;  for  a  man- 
damus was  issued  to  justices  of  the  peace  to  make  a  rate  to 
reimburse  money  expended  by  a  surveyor  of  the  highways, 
ffassel's  case,  1  Str.  211;  to  swear  in  a  director  of  a  chartered 
company,  the  Amicable  Assurance,  1  Str.  696 ;  to  the  old  overseers 
of  the  poor  to  deliver  the  books  of  the  poor's  rates  to  the  new 
overseer,  Rex  v.  Clapham,  1  Wils.  305;  to  the  trustees  of  a  dissent- 
ing meeting  house  to  admit  a  person  duly  elected  to  use  the  pul- 
pit as  pastor,  minister  or  preacher,  3  Burr.  1264.  By  the  Supreme 
Court  of  the  State  of  New  York,  a  mandamus  has  been  issued : 
to  a  town  clerk  to  record  the  survey  of  a  public  highway,  laid 
out  by  commissioners  of  highways,  7  John.  549;  to  the  supervi- 
sors of  a  county  to  audit  and  allow  to  a  constable  his  account 
for  removing  paupers  from  one  town  to  others,  12  John.  414 ;  to 
the  clerk  of  a  county  to  record  a  deed, 14  John.  325 ;  to  commis- 
sioners of  highways  to  open  for  public  use  an  highway  laid  out 
by  the  judges  of  the  Court  of  Common  Pleas  on  an  appeal,  16 
John.  61 ;  to  commissioners  of  highways  to  open  a  road  described 
in  the  writ  and  which  had  been  laid  out,  1  Cowen  589.  By  this 
court  a  mandamus  was  issued  to  the  township  committee  of  the 
township  of  Lower  Penn's  Neck,  to  assign  to  one  of  the  over- 
seers of  the  highways  the  very  road  now  in  question  and  it  would, 
in  my  opinion,  be  extremely  fastidious  to  say  the  overseer  was 
himself  beneath  the  dignity  of  the  writ. 

Let  an  alternative  mandamus  as  applied  for  be  issued. 

CITED  is  Laird  v.  Abrahams,  3  Or.  25.     Trenton  Water  Power  Co.,  Spen.  660. 

State  y.  Freeholders  of  Essex,  3  Zab.  217.     Miller  v.  Township  Com. 

-of  Bridgewater,  4  Zab.  56.     State  v.  Monmouth  Plank  Road  Co.,  2 

Dutch.  104.     State  v.  Jacobus,  2  Dutch.  136.      State  v.  JSlkington   1 

Vr.  338.     Ferry  v.  Williams,  12  Vr.  338. 


JAMES  STRYKER  against  ABRAHAM  C.  BEEKMAN  and  WILLIAM 

LITTLE. 

In  an  action  brought  by  A.  upon  a  sealed  bill  drawn  by  the  defendants,  pay- 
able to  A.  as  the  "agent  of  the  creditors  of  B."  the  defendants  cannot  set  off  a 
sealed  bill  drawn  by  B.  in  favor  of  C.  and  assigned  to  them  before  the  com- 
mencement of  the  suit. 

This  case  came  before  the  court  upon  the  following  state  of 
the  facts  agreed  upon  by  the  parties. 

"  The  defendants  executed  and  delivered  to  the  plaintiff  a  cer- 
tain sealed  bill,  dated  the  llth  of  December,  1821,  whereby  they 
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promised  to  pay  to  James  Stryker,  agent  for  the  creditors  of 
Abraham  T.  Skillman  or  assigns,  the  sum  of  $222.13,  in  six 
months  after  the  date  thereof,  upon  which  this  suit  is  brought- 
Abraham  T.  Skillman  having  become  embarrassed  in  his  circum- 
stances, and  unable  to  pay  his  debts,  did  on  or  about  the  thirtieth 
day  of  October  1821,  surrender  and  deliver  all  his  property  to 
the  plaintiff  for  the  benefit  of  his  creditors,  and  then  and  there 
delivered  to  the  plaintiff  an  inventory  of  his  property,  signed  by 
him,  which  inventory  does  not  specify  the  sealed  bill  held  by 
the  plaintiff  or  any  interest  of  Skillman  in  it;  and  the  creditors 
of  said  Skillman,  (except  John  Stryker)  executed  an  instrument 
of  writing,  dated  the  day  and  year  last  aforesaid,  under  their 
hands  and  seals  in  and  by  which  they  accepted  of  said  surren- 
der for  their  benefit  as  aforesaid.  But  the  said  John  Stryker 
then  and  there  refused  to  sign  said  instrument  and  comply  with 
the  arrangement.  The  plaintiff  took  possession  of  said  property. 
Afterwards  the  said  creditors  of  Abraham  T.  Skillman,  (except 
the  said  John  Stryker  who  had  refused  to  come  in  under  the 
assignment)  agreed  to  accept  their  rateable  proportions  respec- 
tively of  the  proceeds  of  said  property  in  satisfaction  of  their 
demands,  which  greatly  exceeded  the  value,  of  said  property. 
On  the  eleventh  day  of  December,  1821,  the  plaintiff,  with  the 
assent  of  said  Skillman  and  his  said  creditors  (except  said  John 
Stryker),  made  a  vendue  of  said  property,  and  among  the  rest 
of  a  certain  negro  slave  delivered  to  him  as  aforesaid ;  at  which 
vendue  the  defendant,  Abraham  C.  Beekman,  purchased  said 
slave,  and  to  secure  the  purchase  money  the  sealed  bill  above 
mentioned  was  given. 

That  afterwards  on  the  thirtieth  of  March,  1822,  the  said 
Abraham  T.  Skillman,  being  insolvent  as  aforesaid,  made  an 
assignment  of  "all  his  real  and  personal  estate,  and  all  his  rights 
and  credits,  claims  and  demands  whatsoever  in  law  and  equity;" 
in  trust  for  his  creditors,  to  the  plaintiff,  who  has  advertised  and 
proceeded  thereupon  {pro  ut  the  same).  That  the  said  Abra- 
ham T.  Skillman  was  indebted  to  the  said  John  Stryker  for  the 
amount  of  a  certain  sealed  bill,  given  by  him  to  the  said  John 
Stryker  for  two  hundred  dollars,  dated  twenty-fourth  March, 
1820,  which  was  assigned  to  Abraham  C.  Beekman,  and  after- 
wards on  the  twenty-ninth  day  of  August,  1822,  and  before  the 
commencement  of  this  suit,  the  name  of  William  Little,  was 
inserted  in  the  assignment  with  the  consent  of  the  assignor  and 
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Assignee.  If  the  court  shall  be  of  opinion  that  the  claim  of  the 
defendants  on  the  sealed  bill  assigned  to  them,  is  not  in  law  a  set- 
off  in  this  suit  against  the  claim  of  the  plaintiff,  then  judgment 
in  the  proper  form  is  to  be  rendered  in  favour  of  the  plaintiff  for 
the  amount  due  upon  his  said  sealed  bill  with  interest  and  costs, 
and  if  they  shall  be  of  opinion  that  the  said  claim  of  the  defend- 
ants is  a  legal  set-off,  then  judgment  is  to  be  rendered  in  favour 
of  the  plaintiff  for  the  balance  due  upon  his  said  sealed  bill  after 
deducting  therefrom  the  principal  and  interest  due  upon  the 
said  sealed  bill  assigned  to  the  defendants  as  aforesaid.  Liberty 
reserved  for  either  party  to  turn  this  case  into  a  special  verdict 
and  bring  a  writ  of  error  thereon."  * 

Wood,  for  the  plaintiff,  and  Vroom,  for  the  defendant. 
The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  This  case  comes  before  us  on  a  state  of  the 
facts  agreed  upon  by  the  parties. 

Abraham  T.  Skillman  having  become  embarrassed  in  his 
affaire,  assigned  and  delivered  on  the  30th  of  October,  1821,  to 
James  Stryker,  the  plaintiff,  all  his  property  for  the  benefit  of 
his  creditors,  to  be  void  unless  acceded  to  by  all  his  creditors, 
and  in  force  on  condition  of  their  executing  a  release  to  him. 
All  of  them  accepted  the  surrender  on  these  terms  except  John 
Stryker.  Afterwards  all  the  creditors  except  the  said  John 
Stryker,  agreed  with  the  assent  of  Skillman,  that  the  property 
should  be  sold,  and  that  they  would  receive  their  rateable  pro- 
portions of  the  proceeds  of  the  sales,  in  satisfaction  of  their 
debts,  which  greatly  exceeded  the  value  of  the  property.  On 
the  llth  of  December,  1821,  the  plaintiff  made  a  vendue,  at 
which  Abraham  C.  Beekman  purchased  a  negro  slave,  and  for 
the  purchase  money,  he  and  William  Little,  gave  their  sealed 
bill  whereby  they  promised  to  pay  to  James  Stryker,  agent  for 
the  creditors  of  Abraham  T.  Skillman  or  assigns,  the  sum  of 
3222.13  in  six  months  after  the  date  thereof. 

On  the  30th  March,  1822,  Abraham  T.  Skillman  made  an 
assignment  to  the  plaintiff  in  trust  for  all  his  creditors,  of  all 
his  property,* real  and  personal,  agreeably  to  the  act  regulating 
assignments,  accompanied  by  an  inventory  which  however  does 
not  specify  the  sealed  bill  held  by  the  plaintiff  or  any  interest 
of  Skillman  in  it. 
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The  present  suit  is  brought  upon  the  above  mentioned  sealed 
bill — and  the  defendants  claim  to  set  off  the  amount  of  a  certain 
other  sealed  bill,  given  by  the  said  Abraham  T.  Skillman  to  the 
said  John  Stryker,  for  $200,  dated  24th  March,  1820,  and 
assigned  to  the  defendants  on  the  29th  August,  1822,  before  the 
commencement  of  this  suit. 

The  legality  of  this  set-off  is  the  question  presented  to  us  by 
the  agreement  of  the  parties. 

The  practice  of  set-off  is  wise,  salutary  and  to  be  favoured, 
saving  litigation  and  expense  and  avoiding  multiplicity  of  suits, 
and  it  is  a  fact  worthy  of  note  in  the  history  of  jurisprudence, 
that  our  act  introducing  this  useful  measure,  5th  May,  1722,  1 
Nevil  98,  precedes  by  six  years  the  English  statute.  2  Geo.  2, 
ch.  22.  In  the  view,  however,  which  I  take  of  the  present  case 
an  investigation  of  the  legal  doctrines  on  this  subject  is  unneces- 
sary to  its  determination. 

The  principle  on  which  the  set-off  is  claimed  by  the  defend- 
ants is  that  the  equitable  interest  of  the  sealed  bill  on  which  the 
suit  is  brought  is  in  Abraham  T.  Skillman,  and  not  in  his  credi- 
tors, and  that  James  Stryker  is  a  trustee  as  to  the  money 
mentioned  in  it  for  him,  not  them,  because  the  assignment  of 
October,  1821,  is  said  to  be  void  not  only  from  want  of  the 
accession  of  all  the  creditors,  but  by  force  of  the  act  of  23d 
February,  1820,  Rev.  Laws  674 — and  that  a  set-off  of  a  demand 
against  a  cestui  que  trust  is  admissible. 

The  first  inquiry  then  is,  whether  the  equitable  interest  is  in 
Skillman,  and  if  this  be  resolved  in  the  negative,  it  is  not  neces- 
sary to  examine  the  other  legal  positions  requisite  to  sustain  the 
set-off.  If  the  assignment  of  October,  1821,  or  the  subsequent 
agreement  and  sale  is  valid  it  is  conceded  by  the  defendants- 
counsel,  that  the  equitable  interest  is  according  to  the  terms  of 
the  sealed  bill  in  the  creditors.  If  not  valid,  then  it  is  contended 
that  interest  is  in  Skillman.  But  on  the  30th  March,  1822,  he 
conveyed  all  his  real  and  personal  estate  to  the  plaintiff  pur- 
suant to  the  act  of  February,  1820,  regulating  assignments.  By 
the  second  section  of  that  act,  the  inventory  exhibited  by  the* 
debtor,  is  in  no  wise  conclusive  as  to  his  estate,  but  the  assignee 
shall  be  entitled  to  any  other  property  which  may  belong  to  the 
debtor  at  the  time  of  making  the  assignment  and  comprehended 
within  its  general  terms,  which  in  the  present  ease  are  as  fol* 
low:  "All  and  singular  his  roal  and  personal  estate  arid  all  bis* 
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rights  and  credits,  claims  and  demands  whatsoever,  in  law  and 
equity:"  and  by  the  13th  section  the  assignee  is  authorized  to 
sue  for  and  recover  every  thing  belonging  to  the  estate,  real  and 
personal  of  the  debtors.  Hence  if  the  equitable  interest  was  in 
Skillman,  on  the  30th  March,  1822,  by  reason  of  the  invalidity 
of  the  previous  transactions,  such  interest  was  by  the  assignment 
of  that  date  completely  transferred  to  the  plaintiff  for  the  bene- 
fit of  the  creditors,  and  consequently  at  and  for  months  before 
the  assignment  to  the  defendants  of  the  sealed  bill  they  seek  to 
set  off,  the  plaintiff  was  the  trustee,  not  for  Abraham  T.  Skill- 
man, but  for  his  creditors. 

The  set-off  is  therefore  inadmissible  and  according  to  the  agree- 
ment of  the  parties,  judgment  should  be  entered  for  the  plaintiff, 
for  the  amount  of  the  sealed  bill  declared  on  with  interest  and 
costs. 


JOHN  DEN  ex  dem.  A.  G.  JOHNSON  and  R.  C.  JOHNSON  against  WM.. 

MORRIS. 

Where  a  new  trial  is  ordered  and  no  mention  of  costs  is  made  in  the  rule,, 
or  when  the  costs  are  ordered  "  to  abide  the  event  of  the  suit,"  the  party  ulti- 
mately successful  shall  recover  the  costs  of  the  former  trial. 

The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  This  case  is  before  us  at  present  on  an  applica- 
tion for  the  retaxation  of  costs  and  has  been  submitted  without 
argument. 

Upon  a  trial  at  December  Circuit,  1821,  a  verdict  was  rendered 
for  the  defendant  which  in  November  Term,  1822,  was  set  aside 
and  a  new  trial  ordered,  but  nothing  in  the  rule  is  said  with 
respect  to  the  costs  of  the  trial.  At  December  Circuit,  1824,  a 
verdict  was  found  for  the  plaintiff,  and  judgment  rendered  at 
February  Term,  1825.  The  clerk  allowed  in  the  bill,  the  costs 
of  the  plaintiff  at  December  Circuit,  1821,  which  the  defendant 
resists. 

Upon  granting  a  new  trial,  the  question  of  costs  rests  on  the 
sound  discretion  of  the  court,  and  it  is  to  be  so  resolved  as  to 
subserve  the  purposes  of  justice.  Justices  of  Burlington  v.  Feni- 
more,  Coxe  293. 

The  new  trial  is  sometimes  ordered  upon  the  payment  of  costs, 
as  in  Bright  v.  Eynon,  1  Burr.  390.  Fabrilius  v.  Cock,  3  Burr*. 
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1771.  Den  v.  Allen,  May  Term,  1806.  Yard  v.  Carman,  May 
Term,  1807.  In  such  case  the  party  obtaining  the  order  pays 
to  the  adverse  party  the  costs  of  the  former  trial  and  cannot 
recover  them  although  finally  successful. 

It  is  sometimes  ordered,  without  the  payment  of  costs,  as  in 
Jackson  v.  Duchavre,  3  D.  and  E.  551.  Goodright  v.  Saul,  4  D. 
and  E.  356.  Vale  v.  Bayle,  Cowp.  294.  Den  v.  Driver,  May  Term, 
1793.  Den  v.  McPeake,  November  Term,  1807.  Chamberlin  v. 
Letson,  February  Term,  1819.  State  Bank  at  Elizabeth  v.Ayres, 
May  Term,  1824.  Each  party  then  pays  his  own  costs,  which 
.are  not  recoverable,  whatever  may  be  the  termination  of  the 


It  is  sometimes  ordered,  with  costs  to  abide  the  event  of  the  suit, 
•or  that  the  costs  abide  the  event  of  the  suit.  Hale  v.  Cove,  1  Str.  642. 
Townsend  v.  Johnson  and  others,  November  Term,  1810.  Wilson 
v.  Wilson,  February  Term,  1822.  In  such  case,  according  to  the 
rule  of  the  English  courts,  if  the  same  party  get  a  second  ver- 
dict, he  Hhall  have  the  costs  of  both  trials,  but  if  the  other  party 
obtain  the  second  verdict,  he  will  be  allowed  the  costs  of  the 
second  only  and  not  of  the  first  trial.  Austen  v.  Gibbs,  K.  B.  6 
D.  and  E.  619.  Hotcarth  v.  Samuel,  C.  B.  1  Barn,  and-  Aid.  566. 
But  in  this  court  the  unifunu  understanding  of  both  bench  and 
bar,  as  well  as  the  practice  has  been  consonant  with  the  plain 
natural  import  of  the  words  —  the  costs  of  the  first  trial  shall 
abide  the  event  of  the  suit.  Its  termination  shall  decide  which 
of  the  parties  is  to  recover  those  costs.  So  in  New  York,  the 
party  prevailing  on  the  second  trial  recovers  the  costs  of  both. 
Carvey  v.  Eider,  2  Cowen  617. 

The  rule  for  setting  aside  a  vei'dict  is  sometimes  silent  as  to 
costs.  The  King's  Bench  and  Common  Pleas  in  England,  are 
then  governed  by  different  rules.  In  the  former  the  costs  of 
the  first  trial  are  never  allowed,  even  though  the  same  party 
should  obtain  a  second  verdict.  Mason  v.  Skurray,  Doug.  437. 
Bird  v.  Appleton,  1  East.  111.  In  the  latter  court  where  the 
party  who  succeeded  on  the  first  trial  obtained  a  verdict  also  on 
the  second  he  in  allowed  the  costs  of  both  trials,  but  where  the 
opposite  party  gains  the  second  verdict,  he  recovers  the  costs  of 
that  trial  only,  the  same  rule  as  prevails  in  both  courts  where 
the  costs  are  ordered  to  abide  the  event.  Trelawney  v.  Thomas, 
1  Hen.  EL  641. 

In  this  court  the  same  course  has  been  pursued  where  the 
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rule  has  been  silent  as  where  it  has  directed  the  costs  to  abide 
the  event.  Such,  so  far  as  it  can  be  ascertained,  is  the  under- 
standing of  the  profession.  Such,  appears  from  a  careful  and 
extensive  investigation  to  have  been  the  practice.  In  the  case 
of  The  Justices  and  Freeholders  of  Burlington  v.  Fenimore,  at 
•September  Term,  1794,  on  the  application  of  the  plaintiffs  a  ver- 
dict obtained  by  them  at  November  Term,  1793,  was  set  aside 
for  a  mistake  of  the  jury  in  placing  one  of  the  sums  of  which  the 
verdict  was  to  be  composed  in  a  wrong  column,  and  no  mention 
•of  costs  was  made  in  the  rule.  Upon  a  second  trial  a  verdict  was 
given  for  the  plaintiifs,  who  included  the  costs  of  both  trials  in 
the  taxation.  This  case  has  almost  the  weight  of  an  adjudication, 
for  costs  were  a  subject  of  litigation,  the  defendant  having  after 
the  second  trial  insisted  but  unsuccessfully  that  the  costs  of  the 
first  should  be  paid  to  him,  Coxe  293.  In  Salter  v.  Kirkbride,  at 
the  circuit  the  plaintiff  was  nonsuited.  At  September  Term, 
1818,  this  nonsuit  was  set  aside.  On  a  subsequent  trial  a  verdict 
was  rendered  for  the  defendants — and  the  costs  of  both  trials 
taxed.  In  Strong  and  Havens  v.Linn,  on  the  first  trial  the  plain- 
tiffs obtained  a  verdict — at  February  Term  1820,  a  new  trial  was 
•ordered — a  second  verdict  was  found  for  the  plaintiffs  and  the 
costs  of  both  trials  recovered. 

It  may  therefore  be  considered  as  conformable  to  principle  and 
.too  firmly  settled  to  be  now  shaken,  that  where  the  rule  makes 
no  mention  of  costs  and  where  they  are  ordered  to  abide  the 
event  of  the  suit,  the  party  ultimately  successful  shall  recover 
the  costs  of  the  former  trial.  From  this  rule  no  inconvenience 
•can  result,  for  as  the  costs  are,  as  has  already  been  stated  in  the 
discretion  of  the  court,  such  order  may  always  be  made  as  in 
•the  opinion  of  the  court,  circumstances  may  require. 

The  taxation  of  the  clerk  should  be  confirmed. 
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BARNS  T.  SMOCK  against  FURMAN  THROCKMORTON. 

CEETIOBAEI. 

A  recovery  in  an  action  of  debt  before  a  justice  of  tbe  peace  is  not  a  bar  to  a 
subsequent  action  of  debt,  by  tbe  same  plaintiff  against  trie  same  defendant,  for 
a  demand  arising  prior  to  said  recovery :  unless  it  appear  that  tbe  cause  of 
action  is  the  same. 

2.  Where  the  defendant  pleads  the  general  issue  and  also  a  plea  in  bar,  and 
the  justice  renders  judgment  in  favor  of  the  plaintiff,  and  the  Common  Pleas 
reverse  that  judgment,  and  sustain  the  plea  in  bar;  a  reversal  of  the  judgment 
of  the  Common  Pleas  by  this  court  does  not  revive  the  judgment  of  the  justice. 

Wall,  for  the  plaintiff  in  certiorari,  Wood,  for  defendant. 
EWING,  C.  J.  delivered  the  opinion  of  the  court. 

Smock  sued  Throckmorton  before  a  justice  of  the  peace  of 
Monmouth  county  on  the  13th  February,  1823,  in  an  action  of 
debt,  and  demanded  in  his  state  of  demand  one  hundred  dol- 
lars for  a  bay  horse  named  Blossom,  delivered  to  the  defendant 
on  the  26th  March,  1821.  Throckmorton  pleaded  in  writing 
that  he  owed  the  plaintiff  nothing — and  also  that  Smock  on  the 
2d  day  of  February,  1822,  obtained  a  judgment  against  him  in 
an  action  of  debt  for  the  sum  of  five  dollars  and  twenty  cents 
of  debt  and  two  dollars  and  sixty-nine  cents  of  costs  before  one 
of  the  justices  of  the  peace  of  the  said  county.  The  justice 
deemed  the  matter  set  up  in  the  second  plea  to  be  no  bar  to  the 
action  and  the  jury  by  whom  the  cause  was  tried  having  found 
a  verdict  for  Smock  for  one  hundred  dollars,  judgment  was 
thereon  rendered.  Throckmorton  appealed.  On  the  hearing 
of  the  appeal  in  July  Term,  1824,  the  court  overruled  a  motion 
to  nonsuit  the  plaintiff  for  insufficiency  of  the  state  of  demand- 
and  gave  him  leave  to  amend  it  by  the  insertion  of  the  words* 
"sold  and"  previous  to  the  word  "delivered."  Throckmorton' 
the  defendant  then  produced  the  record  of  the  recovery  men- 
tioned in  his  plea  and  insisted  on  it  as  a  bar ; — And  the  court 
"being  of  opinion  that  the  said  recovery  being  in  an  action  of 
debt  is  a  bar  to  recovery  in  another  action  of  debt  for  a  demand1 
arising  prior  to  the  said  recovery"  rendered  judgment  for  the 
defendant.  The  case  being  brought  here  by  certiorari,  error  in 
this  opinion  of  the  court  is  assigned  as  the  ground  for  reversal. 

Upon  the  principles  of  the  common  law  and  according  to  the 
doctrines  and  practice  of  the  courts  in  Westminster  Hall  and 
of  this  coui't,  a  judgment  to  form  a  bar  to  the  prosecution  of  a- 
subBcquent  suit  must  be  for  the  same  cause  of  action.  Judgment 
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in  an  action  of  the  same  style  and  nature,  and  in  which  the 
demand  might  have  been  but  was  not  included,  is  not  suffi- 
cient. The  plea  of  former  recovery  to  debt  on  bond  contains  an 
express  averment  that  the  bond  specified  in  the  record  of  the 
recovery  and  the  bond  on  which  the  subsequent  action  is  brought 
are  one  and  the  same.  Pitt  v.  Knight,  1  Saund.  86.  The  plea  in 
assumpsit  avers  the  promises  and  undertakings  in  both  cases  to 
be  the  very  same.  2  Chitty  plead.  438.  Lord  Coke  tells  us,  Co. 
Lit.  13,  8,  that  the  observation  of  writs,  indictments,  process, 
judgments  and  other  entries  doth  conduce  much  to  the  Milder- 
standing  of  the  right  reason  of  the  law.  The  case  of  Seddon  and 
others  v.  Tutop  6  D.  and  E.  607,  is  expressly  in  point.  It  was 
there  held  that  the  existence  prior  to  the  first  action  of  the 
demand  for  which  the  second  action  was  brought  was  no  obsta- 
cle to  it : — and  the  plaintiif  having  a  demand  on  a  promissory 
note  and  another  for  goods  sold  and  delivered,  having  brought 
an  action  and  declared  on  the  note  and  for  goods  sold  and  deliv- 
ered, but  having  produced  proof  of  the  note  only  and  taken 
judgment  for  that,  was  permitted  to  recover  in  a  subsequent 
action  for  the  goods  sold  and  delivered. 

It  remains  to  be  enquired  whether  our  acts  constituting  and 
regulating  the  courts  for  the  trial  of  small  causes  have  intro- 
duced a  new  and  different  rule.  And  it  may  at  the  threshojd  be 
justly  remarked  that  if  the  legislature  had  so  intended  they 
would  have  expressed  themselves  in  unambiguous  terms,  and  not 
left  their  meaning  to  be  inferred  from  equivocal  expressions  or 
from  any  supposed  policy. 

But  let  us  examine  the  grounds  on  which  this  new  rule  is  sus- 
tained. 

It  is  said  the  term  "  balance  "  in  the  first  section  of  the  act  con- 
stituting these  courts  shews  that  all  causes  of  action  which  may 
be  joined  together  are  to  be  blended  in  the  same  suit.  "  Every 
suit  of  a  civil  nature  at  law  where  the  debt,  balance  or  other 
matter  in  dispute  does  not  exceed  the  sum  or  value  of  one  hun- 
dred dollars  shall  be  cognizable  before  any  justice  of  the  peace." 
But  this  conclusion  is  manifestly  erroneous.  The  legislature 
designed  to  give  full  jurisdiction  to  the  amount  of  one  hun- 
dred dollars,  and  foreseeing  that  many  cases  would  occur 
where  mutual  demands  or  accounts  subsisting,  these  on  the  one- 
side  and  the  other  might  far  exceed  $100  when  the  balance 
might  be  far  less,  and  intending  in  such  cases  to  give  this 
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tribunal  jurisdiction,  they  declared,  to  remove  all  doubt,  that 
whatever  might  be  the  amount  on  either  side,  if  the  balance  did 
not  exceed  $100  the  suit  should  be  cognizable  before  a  justice 
of  the  peace.  The  same  principle  produced  the  44£A  section  Rev. 
Laws  641. 

The  51st  section  directs  certain  suits  to  be  brought  in  the 
style  of  actions  of  debt.  It  is  abundantly  certain  however  that 
the  object  of  this  provision  was  merely  to  prescribe  the  style 
of  action,  to  simplify  the  forms  of  that  court  and  to  render 
their  proceedings  less  liable  to  reversal  for  technical  errors. 

The  preclusion  of  a  defendant  entitled  to  a  set  off  and  failing 
to  claim  it  from  a  future  recovery  affords  no  ground  to  sustain 
this  new  rule,  for  a  similar  preclusion  is  provided  by  the  statute 
which  regulates  the  proceedings  of  this  court  on  the  subject  of 
«et  off.  Rev.  Laws  307  section  11. 

It  was  insisted  at  the  bar  that  unless  this  rule  prevails  a  cred- 
itor on  book  account  may  bring  as  many  actions  as  there  are 
items  in  his  account.  But  this  consequence  does  not  follow. 
A  book  account  as  we  have  always  been  accustomed  to  consider 
it  and  especially  where  there  being  items  of  both  debit  and 
credit,  the  balance  is  the  real  debt,  is  a  single  connected  cause 
of  action. 

It  was  contended  that  the  policy  of  the  system  supports  the 
rule,  and  that  a  creditor,  ought  not  to  be  permitted  to  seve$  his 
causes  of  action  and  thereby  harrass  his  debtor  with  a  multi- 
plicity of  suits.  But  every  one  acquainted  with  the  history  of 
the  justice's  courts  knows  that  the  course  of  policy  has  long 
been  to  throw  as  many  suits  as  practicable  into  them — And  in 
respect  to  multiplicity  of  suits,  if  they  be  litigated,  no  such  dan- 
ger is  to  be  apprehended.  A  party,  rather  than  divide  would 
.combine  his  causes  of  action,  to  entitle  himself  to  an  higher 
tribunal — And  if  not  litigated,  the  costs,  the  only  means  of  vex- 
ation, of  five  or  six  suits  before  a  justice,  and  few  plaintiffs 
would  have  at  once  more  causes  of  action,  would  not  amount 
to  the  costs  of  one  suit  in  this  court. 

The  case  of  Carhart  v.  Miller,  2  South.  573,  does  not  rule  this 
point.  Two  of  the  judges  seem  to  have  differed  in  opinion — the 
one  expressing  himself  in  clear  and  positive  terms — the  other 
with  hesitation,  "  though  it  would  appear."  But  the  decision  of 
(the  cause  was  made  on  another  ground. 

There  is  then  no  support  for  the  opinion  of  the  Court  of 
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Common  Pleas.  It  is  erroneous  —  and  the  judgment  should  be 
reversed. 

What  farther  should  be  done?  On  the  one  hand  it  was  con- 
tended that  the  judgment  of  the  Common  Pleas  ought  neverthe- 
less to  be  affirmed,  because  the  verdict  was  entered  in  figures 
and  the  state  of  demand  defective.  But  this  cannot  be,  because, 
if  true,  the  Common  Pleas  ought  not  to  have  rendered  against 
the  plaintiff  a  conclusive  judgment,  but  one  which  would  have 
left  open  to  him  the  prosecution  of  his  rights  in  another  suit. 
On  the  other  hand  it  was  said  we  ought  to  affirm  the  judgment 
of  the  justice.  Nor  ought  this  to  be  —  for  if  the  Court  of  Com- 
mon Pleas  had  overruled  instead  of  sustaining  the  defendant, 
on  the  plea  of  former  judgment,  he  might  peradventure  have 
made  a  just  defence  against  the  plaintiff's  demand  under  the 
plea  of  Nil  debet  —  from  this  defence  then  we  ought  not  to  pre- 
clude him. 

I  am  clearly  of  opinion  we  ought  to  reverse  the  judgment  of 
the  Common  Pleas  and  no  more  —  thereby  leaving  the  matter 
entirely  open,  and  permitting  the  plaintiff  anew  to  prosecute  for 
bis  alleged  cause  of  action. 

CITED  IN  In  re  Trenton  Water  Power  Co.,  Spen.  666.    Steam-boat  Co.  v.  Flan- 
negan,  12  FT.  116.    Small  v.  Ward,  3  Sal.  302. 


CAMPYON  CUTTER  against  HENRY  MOORE. 

1.  In  an  action  against  a  captain  of  a  steam-boat,  upon  the  statute,  (Rev. 
Laws,  369,  Sec.  5)  for  conveying  away  a  slave;  proof  that  the  defendant  was 
captain  at  the  time  (the  vessel  being  in  her  usual  employ)  is  prima  facie  evi- 
dence that  he  was  on  board  when  the  slave  was  conveyed  away. 

2.  Proof  that  the  defendant  was  captain,  and  on  board,  is  also  prima  facie 
evidence  that  he  knew  that  the  slave  was  carried  in  the  steam-boat. 

This  was  an  action  of  trespass  on  the  case  brought  by  Cutter 
against  Moore,  to  recover  the  value  of  a  certain  slave  of  the 
plaintiff,  who  was  carried  out  of  the  state  by  the  steam-boat 
of  which  the  defendant  was  the  captain,  and  afterwards  ran 
away  and  was  lost.  The  pleadings  in  the  cause,  were  precisely 
the  same  as  those  in  the  case  of  Gibbons  and  Morse,  2  Halst. 
Rep.  253.  Upon  the  trial  of  the  cause  before  the  Court  ot  Com- 
mon Pleas  of  the  county  of  Middlesex,  a  verdict  was  found  for 
the  defendant  under  the  charge  of  the  court;  to  this  charge  the- 
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following  bill  of  exceptions  was  taken  and  brought  up  to  this 
•court,  together  with  the  judgment  by  a  writ  of  error. 

"  Be  it  remembered.  That  on  this  twelfth  day  of  March  in 
the  term  of  March,  1823,  the  trial  of  this  cause  came  on  before 
the  judges  of  the  Court  ef  Common  Pleas  of  the  county  of  Mid- 
dlesex, upon  the  issue  joined  prout  the  pleadings.  Whereupon 
the  plaintiff  in  support  of  the  issue  on  his  part  produced  a  bill 
•of  sale  from  Benjamin  Winans  to  him  for  the  negro  in  question, 
prout  the  same  marked  A,  and  having  proved  the  execution 
•of  the  same  by  a  subscribing  witness  the  same  was  read  in  evi- 
dence to  the  jury.  The  plaintiff  then  called  as  a  witness  Joseph 
Bonnington,  who  testified  he  knew  the  negro  man  Michael  and 
.understood  he  belonged  to  the  plaintiff;  that  on  a  Sunday  in  the 
year  1820  or  1821,  he  came  to  Amboy  and  went  on  board  the 
steam-boat  Olive  Branch,  that  the  witness  was  employed  by 
Eobert  M.  Livingston,  to  carry  passengers  on  board  the  steam- 
boat from  Perth  Amboy  for  New  York,  she  lay  in  the  stream, 
whether  the  negro  went  in  his  boat  he  does  not  recollect ;  the 
passengers  were  sometimes  taken  from  Amboy  to  Staten  Island, 
and  were  carried  from  thence  to  the  steam-boat;  whether  the 
negro  went  to  Staten  Island  first  he  does  not  know,  saw  him 
.get  into  the  steam-boat  and  saw  him  some  time  afterwards  in 
New  York  ;  negro  had  a  pass;  being  asked  how  he  knew  it  was 
a.  pass  he  answered,  he  read  the  paper  all  but  two  lines  which  ho 
could  not  read,  the  paper  had  the  plaintiff's  name  to  it  but  he 
did  not  know  it  was  his  handwriting,  he  did  not  know  his  hand- 
writing, but  he  took  it  to  be  a  pass  to  go  abroad  to  look  a  master, 
he  saw  the  paper  in  AmBoy.  Witness  did  not  see  defendant 
on  board  the  steam-boat  when  Michael  went  on  board  the  steam- 
boat— ho  was  the  regular  captain  of  the  boat  but  occasionally 
•did  not  come  to  avoid  injunctions — whether  he  was  on  board  at 
the  time  witness  does  not  know — the  passengers  were  landed 
on  Staten  Island  to  avoid  injunctions. 

I.  Coddington  was  then  sworn  as  a  witness  for  the  plaintiff 
who  testified  that  he  knew  the  negro  man  Michael  belonging  to 
.the  plaintiff,  that  on  Sunday,  in  the  year  1821,  ho  saw  him  go  on 
board  the  steam-boat  Olive  Branch,  she  was  under  way  for  New 
York.  Michael  was  put  on  board  from  Amboy  in  a  small  boat, 
the  Hteam-boat  was  nearest  tho  Jersey  shore  at  tho  time,  she 
stopped  her  wheels  to  put  him  and  other  passengers  on  board, 
.and  then  went  immediately  on  towards  New  York.  Tho  wit- 
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jjiess  was  near  the  Amboy  shore  at  the  time,  he  was  near  Voor- 
hies'  house,  which  is  about  fifty  yards  from  the  wharf,  about  fifty 
yards  from  the  water — Joseph  Bonnington  had  left  the  Amboy 
ghore  with  some  passengers  in  his  small  boat,  the  negro  was  on 
the  shore  and  called  to  him,  he  came  back  and  took  the  negro  in 
and  carried  them  to  the  steam-boat,  and  witness  saw  Michael 
get  into  the  Olive  Branch  and  she  went  on  her  way  to  New 
York ;  it  was  the  spring  or  former  part  of  the  summer  of  1821. 

Thomas  Bloodgood  was  sworn,  and  proved  that  in  the  year 
1821,  on  Sunday  at  Amboy  he  saw  the  plaintiff's  negro  man 
Michael — he  knew  him  well  and  talked  with  him,  he  said  he  was 
.going  to  New  York,  but  said  nothing  about  a  pass,  or  that  he 
was  looking  a  master,  he  saw  him  put  on  board  the  steam-boat 
,in  a  row  boat  from  the  Amboy  shore;  the  steam-boat  was  on  her 
wajr  to  New  York,  and  she  stopped  to  take  the  passengers  from 
.the  Amboy  shore  in,  and  then  went  on  immediately  for  New 
York,  she  was  near  the  Amboy  shore,  and  far  on  this  side  the 
.middle  of  the  river  or  sound.  Witness  saw  the  negro  get  into 
the  steam-boat — knew  by  his  white  trowsers,  used  to  make  shoes 
Jbr  him  when  he  lived  with  the  plaintiff,  has  never  seen  him 
since  he  went  on  board  the  steam-boat. 

Joseph  Marsh,  esq.  proved  that  in  1821,  the  steam-boat  Olive 
Branch  used  to  receive  passengers  from  Amboy  for  New  York 
,in  the  stream,  she  did  not  come  up  to  the  wharf,  Joseph  Bon- 
nington was  employed  by  the  owner  to  take  passengers  on 
board  from  Amboy;  in  1820,  and  1821,  the  defendant  was  cap- 
tain and  acted  as  such  and  advertised  as  such  in  those  years; 
witness  lives  at  Amboy,  he  never  knew  or  heard  of  any  other 
captain,  was  often  on  board  and  saw  defendant  there,  he  acted 
.always  as  captain. 

James  Parker,  esq.  testified  that  Captain  Moore  the  defend- 
ant was  the  captain  of  the  steam-boat  Olive  Branch  about  four 
years  ago,  and  since  he  first  commanded  her  has  always  con- 
.tinued  to  be  captain,  witness  never  heard  of  any  other,  he 
always  acted  as  captain.  Witness  lived  at  Amboy — in  1821, 
passengers  were  taken  from  Perth  Amboy  in  small  boats  by 
Bouuington  and  by  a  black  fellow  named  Buck,  on  board  the 
<Olive  Branch — Captain  Mooi*e  was  then  captain  as  witness 
understood. 

Daniel  Cutter,  son  of  the  plaintiff  testified  that  in  1821,  Michael 
twent  away  from  his  father  who  lives  in  Woodbridge,  he  went 
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away  on  Sunday  and  did  not  return,  his  father  was  uneasy  when 
he  found  he  was  not  home  on  Monday  morning,  he  afterwards 
understood  he  had  been  seen  in  New  York,  and  sent  his  brother 
to  look  for  him  but  he  did  not  find  him,  it  was  spring  or  fore 
part  of  summer  when  he  ran  away. 

Samuel  Cutter,  another  son  of  the  plaintiff,  testified  that  his 
father  sent  him  to  New  York  to  look  for  Michael  who  had  run 
away,  he  took  the  bill  of  sale  and  an  advertisement  with  him,  he 
looked  for  him  in  New  York  and  went  to  Long  Island  to  the- 
races,  as  it  was  reported  he  had  been  seen  on  Long  Island,  could 
not  find  him,  he  has  never  returned ;  he  run  away  in  1821,  the 
bill  of  sale  was  left  with  a  man  in  New  York  who  used  to  live- 
at  his  father's  in  Woodbridge  wrhen  Michael  was  home,  and  knew 
him,  to  look  out  for  him,  but  he  could  not  find  him,  witness  lived 
at  home  with  his  father  when  Michael  ran  away  and  has  lived 
there  ever  since:  he  never  heard  that  Michael  wanted  to  look 
for  another  master,  or  to  be  sold,  or  that  be  had  a  pass  for  that 
or  any  other  purpose,  his  father  on  Monday  morning  after  the- 
Sunday  that  Michael  went  away  inquired  for  him  and  was  uneasy 
he  had  not  come  home. 

Lewis  Thornton  testifi-ed  he  knew  Michael  and  lived  near  bis- 
master,  the  plaintiff  thinks  he  was  worth  in  1821,  when  he  went 
away,  three  hundred  dollars,  witness  gave  that  sum  for  a  negro- 
man  about  that  time,  and  if  he  wanted  a  negro  would  give  that 
sum  for  Michael. 

Judge  Ford  has  seen  Michael  when  he  lived  with  plaintiff, 
witness  does  not  keep  slaves,  but  should  think  Michael  worth  as- 
rntich  as  most  negro  men  of  his  age,  ho  was  a  strong,  sturdy, 
hearty  fellow. 

The  plaintiff  then  rested  his  cause  and  the  defendant  there- 
upon by  his  counsel  moved  the  court  to  nonsuit  the  plaintiff,  and 
the  court  after  argument  ordered  the  plaintiff  to  be  nonsuited, 
but  to  give  the  plaintiff  the  benefit  of  an  exception  to  the  opinion 
of  the  court,  it  was  agreed  that  it  should  be  given  by  way  of  charge 
to  the  jury,  the  defendant  offering  no  evidence  on  his  part. 

And  the  court  thereupon  charged  the  jury,  that  the  plaintiff 
had  given  no  evidence  to  entitle  him  to  recover,  to  which  opin- 
ion and  charge  of  the  court  the  plaintiff  by  his  counsel,  excepted 
und  prayed  that  this  his  bill  of  exceptions  might  be  allowed  and 
sealed  accordingly." 

Errors  assigned  for  the  reversal  of  tho  judgment. 
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1st.  The  court  admitted  illegal  evidence. 

2d.  The  court  mistook  the  law  when  they  ordered  the  plain- 
tiff to  be  nonsuit. 

3d.  The  court  mistook  the  law  in  charging  the  jury  that  there 
was  no  evidence  to  entitle  the  plaintiff  to  recover.  • 

Chetwood  and  Wood,  for  the  plaintiff  in  error. 

Scott,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  Upon  the  trial  in  the  court  below  of  this  action' 
which  was  brought  on  the  5th  section  of  the  act  of  the  14th  of 
March,  1798,  entitled  an  act  respecting  slaves,  Rev.  Laws,  369,. 
whereby  it  is  enacted,  "that  if  any  person  or  persons  shall  be 
found  guilty  of  harboring,  entertaining  or  concealing  any  slave,. 
or  conveying  or  assisting  to  convey  away  such  slave,  and  if  suck 
slave  shall  be  lost,  die  or  be  otherwise'  destroyed  or  shall  bo  dis- 
abled or  rendered  unserviceable,  the  person  or  persons  so  harbor- 
ing, entertaining,  concealing,  conveying  or  assisting  to  convey 
away  such  slave,  shall  be  liable  to  pay  the  value  of  such  slave  to 
the  owner  or  owners ; "  the  court,  after  the  evidence  of  the  plain- 
tiff was  closed  and  without  the  production  of  any  testimony  or* 
the  part  of  the  defendant,  charged  the  jury,  "that  the  plaintiff 
had  given  no  evidence  to  entitle  him  to  recover."  A  verdict  was 
rendered  for  the  defendant.  The  plaintiff  having  taken  a  bill  of 
exceptions  to  the  charge,  and  now  alleging  its  incorrectness  and 
illegality  seeks  to  reverse  the  judgment  and  if,  as  insisted  by  his 
counsel,  taking  all  the  matters  shewn  by  him  to  be  true,  he  was- 
entitled  to  recover,  his  prayer  should  be  granted  and  the  causfr 
sont  to  another  jury. 

It  was  fully  proved  on  the  trial,  that  Michael,  the  negro  in. 
question  was  the  slave  of  the  plaintiff;  that  he  left  the  service 
of  his  master  without  consent;  that  he  was  put,  in  the  same 
manner  as  other  passengers,  on  board  the  steam-boat  Olive 
Branch,  then  lying  in  the  stream  near  Perth  Amboy,  and  bound- 
from  New  Brunswick  to  New  York,  whither  he  was  carried  iiv 
the  steam-boat;  and  that  he  had  been  diligently  but  unsuccess- 
fully sought  for  by  his  master,  to  whom  he  had  been  lost.  The 
proof  of  these  facts  was  not  questioned  on  the  argument  here;. 

One  witness  testified  that  Moore,  the  defendant,  "was  the- 
regular  captain  of  the  boat."  Another,  that,,  "in  1820  and 
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1821,"  (and  the  negro  was  proved  to  have  been  carried  away  in 
the  spring  or  early  part  of  the  summer  of  1821),  the  defendant 
was  captain  and  acted  as  such  and  advertised  as  such,"  and  this 
witness  living  at  Amboy,  "never  knew  or  heard  of  any  other 
captain,"  and  having  been  often  on  board,  "saw  the  defendant 
there  who  acted  always  as  captain."  Another  witness  testified, 
that  the  defendant  was  captain  about  four  years  before  the  trial, 
and  "since  he  first  commanded  her  has  always  continued  to  be 
captain,"  that  the  witness  living  at  Amboy,  had  "  never  heard  of 
any  other  captain  than  the  defendant,  who  always  acted  "  as  such. 
This  proof  was  abundantly  sufficient,  in  the  absence  of  any 
evidence  to  the  contrary,  to  shew  that  the  defendant  was  the 
captain  of  the  steam-boat  at  the  time  the  negro  was  conveyed 
to  New  York.  It  was  wholly  unnecessary,  as  was  required  at 
the  bar,  to  produce  the  license  of  the  vessel  either  as  exclusive 
or  suppletory  proof.  So  far  as  regards  the  matter  before  us, 
.even  if  competent  proof  against  the  defendant  that  he  was  cap- 
tain, the  existence  of  a  license  was  unimportant.  The  defendant 
may  have  been  captain  de  facto,  without  a  license  and  as  such  he 
may  have  been  guilty  of  conveying  away  a  slave,  although  at 
the  same  time  guilty  of  coasting  without  a  license;  and  not  the 
less  amenable  to  the  law  of  New  Jersey,  because  at  the  same 
time  violating  the  law  of  the  United  States. 

Proof  that  the  defendant  was  captain  at  a  particular  time,  the 
vessel  being  in  her  usual  employ,  is  prima  facie  evidence  that  he 
was  then  on  board.     Such  was  his  duty,  and  that  he  was  in  the 
performance  of  it,  is  the  legal  presumption.     Powell  v.  Milbank, 
.2  Bl.  Rep.  851,  Lord  Halifax's  case,  Buller  298.      The  evidence 
.that   the  captain  did   not  come  occasionally,  to  avoid  injnnc- 
-itions,  and  the  declaration  of  the  boatman  who  carried  Michael 
and   the  other  passengers  to  the  steam-boat,  that  he  did  not 
then  BOO  the  defendant  on  board  and  did  know  whether  the 
defendant  was  at  the  time  on  board,  cannot  overcome  the  pre- 
sumption.    They  may   weaken   but  do  not  destroy  it.     With 
them,  less  evidence  on  the  part  of  the  defendant  may  in  the 
opinion  of  a  jury  suffice. 

Proof  that  the  defendant  was  captain  and  on  board,  is  also 
prima  facie  evidence  that  ho  knew  Michael,  the  negro  in  ques- 
tion, was  conveyed  in  the  steam-boat  from  Amboy  to  New  York. 
The  captain  has  the  care  and  control  and  management  of  the 
vessel.  It  is  his  duty  to  kriow  and  the  law  therefore  presumes 


NOVEMBER  TERM,  1825.'  225 


Cutter  v.  Moore. 


him  to  know  his  passengers  and  cargo.  A  person  may  be  so 
privily  introduced  and  so  carefully  secreted  as  to  be  concealed 
from  bis  knowledge — but  proof  that  such  person  was  on  board, 
where  his  knowledge  of  the  fact  subjects  him  to  responsibility, will 
require  him  to  overcome  the  presumption  by  proof  of  secrecy  and 
concealment.  Moreover  it  was  shewn  on  the  trial  that  the  steam- 
boat, on  her  way,  was  stopped  to  take  passengers  from  Amboy,  the 
negro  and  other  passengers  were  put  on  board  publicly  and  in  the 
usual  manner,  and  the  boat  immediately  continued  her  voyage. 

The  law  upon  these  facts  now  becomes  the  object  of  inquiry — 
and  all  that  is  desirable  for  the  determination  of  the  present  case, 
I  take  to  be  settled  by  the  case  of  Gibbons  v.  Morse,  in  the  Court  of 
Appeals,  2  Halst.  253.  From  the  course  of  that  court  the  grounds 
and  reasons  of  their  decisions  are  notpublicly  expressed,  and  hence 
when  several  distinct  errors  are  assigned,  the  precise  matter  of 
error  cannot,  in  case  of  reversal,  always  be  known.  But  such  diffi- 
culty does  not  exist  here,  because  every  material  legal  position  in 
the  charge  of  the  Chief  Justice  on  that  occasion  having  been  con- 
tested and  the  judgment  affirmed,  all  those  doctrines  have  received 
the  sanction  of  the  court  in  the  last  resort,  for,  had  any  one  been 
deemed  erroneous,  the  judgment  would  have  been  reversed. 

In  that  case,  the  owner  of  a  passage  boat  in  which  a  black 
man  who  on  the  trial  was  proved  to  have  been  a  slave  and  to 
have  left  his  owner  without  consent,  was  carried  from  Elizabeth- 
town  to  New  York,  with  the  knowledge  of  the  captain  of  the 
boat  that  he  was  carried,  but  without  other  knowledge  that  he 
was  a  slave  than  the  evidence  of  his  color,  was  held  liable  under 
the  same  section  on  which  the  present  suit  was  brought,  to  pay 
to  the  owner  the  value  of  the  slave. 

The  only  point  of  difference  seems  to  be,  that  there  the  owner, 
here  the  captain,  of  the  vessel  was  prosecuted — but  the  proposi- 
tion that  a  captain  who  carries  a  slave  in  his  vessel  from  New 
Jersey  to  New  York,  conveys  or  assists  to  convey  away  such 
slave,  is  too  evident  to  admit  of  doubt  or  require  argument. 

Upon  the  authority  of  the  case  of  Gibbons  v.  Morse,  then  lam 
of  opinion  the  plaintiff  had  given  evidence  to  entitle  him  in  the 
absence  of  any  contradictory  evidence  on  the  part  of  the  defend- 
ant to  recover,  the  charge  was  erroneous,  and  the  judgment 
should  be  reversed. 

Judgment  reversed. 
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Sinnickson  v.  Dungan. 
SENECA  SINNICKSON  against  MICAJAH  DUNGAN. 

OH  CERTIOBAEI. 

1 .  An  action  for  the  unlawful  killing  of  hogs,  should  be  trespass  and  not  case. 

2.  In  an  action  against  a  defendant  (who  has  killed  swine  trespassing  on  his 
enclosed  lands)  for  neglecting  or  refusing  to  comply  With  the  provisions  of  the 
act  concerning  swine,  Rev.  Laws  377,  the  state  of  demand  must  contain  such 
substantial  averments,  as  will  exhibit  a'  case  within  the  act. 

Dungan  had  obtained  a  judgment  against  Sinnickson,  before 
a  justice  of  the  peace  in  an  action  of  trespass  on  the  case,  upon 
the  following  state  of  demand,  "  The  plaintiff  complains  for  this, 
to  wit,  that  in  the  afternoon  or  evening  of  Saturday,  the  2d  day 
of  August,  the  defendant,  Seneca  Sinnickson,  shot  and  killed  two 
of  his  hogs,  one  of  which  hogs  was  killed  in  the  field,  the  other 
in  the  road,  that  he,  Dungan,  went  after  said  hogs,  and  claimed' 
them  as  his  property,  but  the  defendant  refused  to  let  him  take 
the  same,  alleged  that  he  should  notify  the  overseers  of  the 
poor,  and  utterly  refused  to  let  him  the  plaintiff  have  his  hogs, 
that  the  said  defendant  further,  on  the  morning  of  Sunday,  the 
3d,  refused  to  give  said  plaintiff  any  information  where  he  might 
find  said  hogs,  and  further,  that  he  had  given  notice  to  the 
overseer,  that  the  hogs  were  not  fit  for  use,  by  which  unfair  con- 
duct the  plaintiff  lost  the  benefit  of  his  property  in  the  sum 
aforesaid,  to  his  damage,  and  on  this  he  prays  judgment.'" 

Jeffers,  for  the  plaintiff  in  certiorari,  moved  to  reverse  this 
judgment  for  the  insufficiency  of  the  state  of  demand. 

Eakin,  attorney  for  defendant. 

The  opinion  of  the  court  was  delivered  l>\ 

EWINQ,  C.  J.  The  reasons  urged  for  the  reversal  of  the  judg- 
ment in  this  case  apply  to  the  state  of  demand. 

If  the  cause  of  action  therein  set  forth,  be  in  fact  founded  on 
the  unlawful  killing  of  the  hogs  of  the  plaintiff,  the  action,  which 
is  in  trespass  on  the  case,  was  misconceived  and  the  judgment  is 
liable  to  reversal,  tiayres  v.  Overseers  of  Springfield,  Sept.  Term, 
1825,  3  Hals.  166. 

If,  as  is  more  probable,  the  ground  of  complaint  is,  the  neglect 
or  refusal  of  the  defendant  to  cornply  with  the  duty  imposed- 
on  him,  having  killed  swine  trespassing  on  his  enclosed  land,- 
by  the  1st  section  of  the  act  concerning  swine,  Bev.  Laws 
377,  the  state  of  demand  is  entirely  defective.  I  say  more  prob- 
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for  just  doubt  exists — as  to  ono  of  the  hogs  it  is  alleged 
to  have  been  killed  in  the  field,  but  whether  of  the  plaintiff  or 
defendant  is  not  stated,  and  as  to  the  other,  it  is  charged  to  have 
been  killed  in  the  road, .and .consequently  not  within  the  enclosure 
of  the  plaintiff. 

The  owner  of  the  enclosed  land,  his  servant  or  tenant,  having 
as  authorized  by  that  act,  killed  swine  found  trespassing,  is  to 
inform  the  owner  of  the  s-wine,  if  easily  to  be  found,  and  to  per- 
mit him  to  take  them  away ;  but  if  not  easily  found,  or  if  found, 
not  appearing  and  taking  them  away,  he  is  bound,  within  fifteen 
hours  after  the. killing,  to  give  notice  to  the  overseer  of  the  poor, 
•who  shall  dispose  of  the  s>wine  for  the  use  of  the  poor. 

An  omission  to  perform  the  duties  enjoined  on  him  will  doubt- 
less subject  the  person  killing  to  an  action.  But  the  facts  here 
-charged  may  be  true  and  yet  the  defendant  not  liable.  It  is 
stated  that  the  plaintiff  claimed  the  hogs  as  his  property  and 
that  the  defendant  refused  to  let  him  take  them  away  and 
alleged  he  had  notified  the  overseer  of  the  poor.  It  may  have 
been  that  the  plaintiff  was  not  easily  to  be  found  and  the  defend- 
ant had  therefore  as  required  by  the  act  within  the  fifteen  hours 
given  notice  to  the  overseer.  If  so,  although  the  plaintiff  as 
owner  might  afterwards  come  and  claim  the  swine,  the  overseer 
had  acquired  rights,  and  the  defendant  could  not  of  himself  re- 
linquish or  deliver  up  the  property. 

Without  asking  for  an  adherence  to  technical  formalities,  the 
state  of-  demand  should  have  contained  such  substantial  aver- 
ments as  would  have  exhibited  a  case  within  the  act. 

Let  the  judgment  be  reversed. 


•BENJAMIN    HORNER   against    KETURAH    HEWLINGS,   ABRAHAM 
HEWLINGS  and  BETHUEL  HEWLINGS. 


CEKTIORABI. 


A  justice  may,  on  reasonable  cause  being  assigned,  grant  a  second  adjourn- 
ment within  the  period  of  thirty  days  from  the  return  of  the  process ;  and  ia 
•not  restricted  in  granting  such  adjournment  to  the  single  cause  of  the  absence 
of  a  material  witness  shewn  by  affidavit. 

The  opinion  of  the  court  was  delivered  by  EWING,  0.  J. 

One  of  the  reasons  assigned  for  the  reversal  of  the  judgment 
•in  this  case  is  that  the  justice  refused  an  adjournment  applied 
ifor  by  the  defendant  before  him. 
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On  the  1st  of  December,  1823,  the  return  day  of  the  sum 
mons,  the  justice  at  the  request  of  the  defendant  adjourned  the 
cause  for  two  weeks.  Under  the  date  of  the  15th  December, 
1823,  after  stating  the  appearance  of  the  plaintiffs  and  the  return 
of  the  venire,  the  justice  has  made  the  following  entry  in  his 
docket.  "Defendant's  son  appeared  with  a  request  in  writing 
from  defendant  for  a  further  adjournment,  to  which  the  plain" 
tiff  would  not  agree;  the  defendant  having  filed  no  [the  word, 
affidavit,  is  here  manifestly  omitted]  nor  paid  the  costs  as  is 
required  by  law  in  order  to  obtain  a  second  adjournment, 
whereupon  the  jury  were  duly  affirmed  to  try  the  cause,"  and  a 
verdict  was  found  and  judgment  rendered  for  the  plaintiffs.  An 
affidavit  was  read  here,  of  the  son  of  the  defendant  who  states 
that  he  was  sent  with  and  delivered  to  the  justice  the  request 
in  writing,  which  is  produced,  and  whereby  the  defendant 
alleges  that  he  is  unwell  and  cannot  attend — that  but  three  or 
four  of  the  jurors  were  there  when  he  arrived  at  the  place  of 
trial — that  the  justice. said  if  the  plaintiffs  would  consent  the 
trial' might  go  off,  otherwise  it  must  go  on — and  that  the  defend- 
ant was  sick  and  unable  to  attend,  the  distance  being  seven  or 
eight  miles  and  the  weather  stormy. 

A  very  different  case  would  have  been  presented,  had  the 
justice  exercised  his  discretion  and  decided  on  the  propriety  of 
the  application  and  the  sufficiency  of  the  grounds  laid  for  it. 
But  it  is  evident  that  the  justice  considered  it  a  legal  question 
and  not  a  question  of  discretion — that  he  had  no  authority  to 
exercise  a  discretion  and  was  bound  to  refuse  an  adjournment, 
without  the  consent  of  the  plaintiffs,  unless  the  defendant  filed 
an  affidavit  of  the  want  of  a  material  witness  and  made  payment 
of  the  costs,  as  mentioned  in  the  proviso  of  the  17th  section  of 
the  act  of  February,  1818,  Rev.  Laws  638;  or  in  other  words, 
that  a  second  adjournment  even  within  the  period  of  thirty  days 
from  the  return  of  the  process  could  be  made  only  in  the  in- 
stance and  upon  the  terms  mentioned  in  the  section.  And  in 
this  respect  the  justice,  in  my  opinion,  erred. 

In  the  act  of  February,  1775,  Allinson  463,  to  erect  and  es* 
tablish  courts  for  the  trial  of  small  causes,  the  following  pro- 
visions are  made  respecting  adjournments.  By  section  1st,  at 
the  time  appointed  [in  the  summons]  for  the  hearing  of  any  such 
cause  or  on  some  such  other  day  as  such  justice  shall  think 
reasonable  to  appoint,  the  said  justice  shall  proceed  to  hear  and 
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examine  the  allegations  and  evidences  of  the  plaintiff  and  defend- 
ant and  give  bis  judgment  thereupon.  By  section  3d,  If  any 
defendant  shall  require  a  longer  time  than  is  first  appointed  by 
the  said  justice  and  will  if  required  give  security  to  appear  and 
stand  trial  on  such  other  day  as  shall  be  appointed,  then  the  jus- 
tice is  required  and  empowered  to  adjourn  the  trial  to  any  day 
he  shall  think  most  convenient  not  exceeding  twelve  days  nor 
less  than  three  days  from  that  time  unless  the  justice  and  parties 
shall  otherwise  consent  and  agree.  In  the  act  of  1798,  Patt. 
316,  section  18,  a  more  liberal  and  convenient  provision  was 
made.  To  prevent  fraud  or  surprise  on  either  side  or  on  rea- 
sonable cause  being  assigned  by  or  in  behalf  of  either  party,  the 
justice  might  adjourn  the  trial  to  any  time  not  exceeding  fifteen 
days  from  the  return  day  of  the  summons,  or  if  the  process  be  b} 
warrant  from  the  time  when  the  same  was  returned  or  from  the 
time  of  appearance  mentioned  in  the  recognizance,  except  in  case 
of  the  absence  of  a  material  witness  out  of  the  state,  when  the 
justice  might  postpone  the  trial  not  exceeding  three  months. 
Under  this  act  it  was  repeatedly  decided  in  this  court  that  an  ad- 
journment could  not  in  ordinary  cases  be  made  without  consent 
of  parties  beyond  fifteen  days.  Pedrick  v.  Shaw,  Pen.  57.  Auten 
v.  Bryan,  ibid.  145.  Bispham  v.  Tucker,  Pen.  253.  Cozens  v.  Allen, 
ibid.  851.  The  power  of  the  justice  was  somewhat  extended  by 
the  7th  section  of  the  act  of  November,  1809,  Bloomfield  75.  If 
either  of  the  parties  cannot  on  the  day  of  the  first  adjournment 
safely  go  to  trial  for  want  of  a  material  witness  whom  he  shall 
name  and  thinks  he  can  produce  on  a  future  day  and  shall  file  an 
affidavit  thereof  with  the  justice,  he  may  adjourn  to  a  future  day 
not  less  than  five  nor  more  than  fifteen  days,  excluding  Sundays, 
on  payment  of  costs.  By  this  provision,  where  the  first  adjourn- 
ment was  made  to  or  near  to  the  close  of  the  fifteen  days,  another 
adjournment  might  in  the  specified  case  be  made  for  a  time  not 
exceeding  the  same  period.  In  the  act  of  February,  1818,  Rev* 
Laws,  629,  by  which  the  existing  regulations  of  the  court  for 
the  trial  of  small  causes,  were  revised  and  brought  into  on» 
statute,  the  provisions  of  the  18th  section  of  the  act  of  1798,  and 
the  7th  section  of  the  act  of  1809,  were  re-enacted,  allowing  how- 
ever the  adjournment  mentioned  in  the  latter  section  to  be  ex- 
tended to  thirty  instead  of  fifteen  days.  Great  inconvenience 
having  been  experienced  from  the  shortness  of  the  period  of  fif- 
teen days,  within  which,  in  ordinary  cases,  the  trial  and  judg- 
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rnent  were  required,  the  legislature  in  November,  1820,  Rev, 
Laws,  798,  section  5,  enacted  that  the  time  within  which  the 
trial  shall  be  had  shall  not  be  limited  to  fifteen  days  as  hereto- 
fore, but  shall  be  extended  to  thirty  days  from  the  return  of  the 
original  process.  This  section  is  repealed,  but  supplied  in  the 
same  terms  by  the  act  of  November,  1821,  Pamph.  8. 

From  this  review,  it  appears  that  to  prevent  fraud  or  surprise 
on  either  side  or  on  reasonable  cause  being  assigned  by  or  in  be- 
half of  either  party,  the  justice  may  make  one  or  more  adjourn- 
ments within  the  limit  of  thirty  days,  and  that  on  the  first 
adjournment,  although  that  be  on  the  last  of  those  days,  either 
party  on  filing  an  affidavit  of  the  want  of  a  material  witness 
•whom  he  shall  name  and  thinks  he  can  procure  on  a  future  day, 
and  on  payment  of  costs,  may  have  an  adjournment  even  beyond 
the  originally  limited  period  and  for  a  time  not  exceeding  thirty 
days.  But  th«  legislature  in  thus  authorizing  an  adjournment 
in  an  individual  instance  beyond  the  thirty  days,  did  not  design 
thereby  to  diminish  the  grounds  on  which  the  adjournments 
might  be  made  within  that  time,  did  not  intend  to  prohibit  a 
second  adjournment  in  all  cases  without  such  affidavit.  Many 
circumstances  might  require  it — none  more  imperiously  than  a 
sickness  and  consequent  inability  of  a  party  to  attend.  In  short, 
the  matter  of  adjournment  within  the  thirty  days  is  left  pre- 
cisely as  if  no  provision  for  an  extension  beyond  that  time  had 
been  made.  The  justice  therefore  in  the  case  before  us  ought 
to  have  had  no  regard  to  the  consent  or  refusal  of  the  plaintiffs, 
but  to  have  considered  whether  reasonable  cause  was  assigned, 
and  if  he  required  a  verification  of  the  cause  on  oath  or  affirma- 
tion, and  held  the  payment  of  the  costs  of  the  day  as  a  reason- 
able term  to  induce  a  compliance  with  the  application,  he  should 
have  so  declared  to  the  person  by  whom  the  cause  was  assigned 
in  behalf  of  the  defendant.  Inasmuch  as  the  justice,  from  mis- 
apprehension of  the  law  proceeded  on  an  erroneous  principle 
:in<l  thereby  in  fact  omitted  to  hear  reasonable  cause  assigned 
for  an  adjournment  which  he  had  authority  to  grant,  and  which 
cause  is  abundantly  shewn  to  have  actually  existed,  and  not  to 
have  been  merely  feigned  for  the  purpose  of  delay, 

Let  the  judgment  be  reversed. 

CITED  IB  Combs  v.  Johnton,  1  Hoi.  246. 
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LEVI  DISBOROUGH  against  JOHN  VANNESS. 

1.  In  an  action  by  the  indorsee  against  the  indorsor  of  a  promissory  note,  the 
state  of  demand  ought  to  set  forth  acts  of  legal  diligence  ;   a  general  averment 
of  due  diligence  is  not  sufficient. 

2.  Demand  and  notice  or  something  equivalent  to  them  are  the  corner  stones 
of  the  indorsee's  right  of  recovery. 

The  state  of  demand  is  as  follows : — "The  plaintiff  demands 
of  the  defendant  891.38,  due  to  the  plaintiff  on  a  note  of  hand 
given  by  Margaret  White  and  Mary  Ellis,  to  Henry  Page  or 
order,  by  H.  P.  endorsed  over  to  L.  D.  the  defendant,  for  the 
sum  of  $75,  bearing  date  the  1st  September,  1820,  payable  in  90 
days,  without  defalcation  or  discount,  and  by  the  said  defendant 
endorsed  over  to  the  plaintiff,  and  due  diligence  being  used  by 
•the  said  plaintiff  to  recover  the  said  debt,  and  there  appearing 
by  the  return  of  an  execution  issued  by  Oliver  Johnson,  esq.  for 
the  recover}'  of  the  said  debt,  cost  and  interest,  dated  the  24th 
of  February,  1823,  and  returned  by  John  D.  Pervess,  constable, 
that  there  is  nothing  to  be  had  to  satisfy  or  pay  the  debt  from 
the  said  M.  W.  and  M.  E.  therefore  he  brings  his  action." 

Scott,  moved  to  reverse  the  judgment  because  the  state  of  de- 
mand was  defective  in  not  shewing  the  exercise  of  legal  diligence. 

Wood,  insisted  that  the  state  of  demand  waa  sufficient,  and 
especially  after  verdict  or  what  in  the  present  case  was  equiva- 
lent to  verdict, — judgments  of  the  justice  and  of  the  Common 
Pleas  upon  the  facts  and  the  law,  when  proof  of  the  requisite 
facts  would  be  presumed  ;  and  read.  Bigelow  v.  Pines,  2  Pen.  523, 
and  Layton  v.  Cooper,  1  Pen.  65. 

BY  THE  COURT. — In  an  action  by  the  indorsee  against  the  in- 
dorsor  of  a  promissory  note,  the  state  of  demand  ought  to*set 
forth  the  acts  of  legal  diligence — a  general  averment  of  due  dili- 
gence is  not  sufficient — nor  is  the  issuing  of  an  execution,  as  in  the 
present  case,  more  than  two  years  after  the  note  became  due. 

A  verdict  cures  many  defects  of  form,  but  never  the  want  of 
the  substantial  grounds  of  the  plaintiff's  action.  Demand  and 
notice  or  something  equivalent  to  them  are  the  corner  stones 
of  the  indorsee's  right  of  recovery. 

In  Halsey  v.  Salmon,  Pen.  961,  on  certiorari,  the  state  of  de- 
mand set  out  the  note,  the  endorsement  before  it  became  payable, 


232  NEW  JEESEY  SUPEEME   COUET. 

Ellis'  Case. 

the  demand  at  the  time  it  became  payable  and  the  refusal  of  the- 
drawer  to  pay  whereof  the  endorser  had  notice,  but  the  time  of 
notice  was  not  stated.  The  court  held  the  want  of  averment  of 
the  time  of  notice  an  essential  defect,  not  cured  by  the  verdict 
and  reversed  the  judgment. 

Judgment  reversed. 

CITED  IN  fiibble  v.  Jefferson,  5  Hal.  140. 


DANIEL  H.  ELLIS'  CASE. 


On  application  for  supply  of  a  lost  deed,  the  court  held  thai 
the  term  "three  months"  in  the  1st  section  of  the  act,  Rev, 
Laws  55,  means  three  lunar  months. 

Wall,  for  Ellis. 


GENERAL  RULE. 

It  is  ordered,  that  the  rule  of  February  Term,  1805,  entitled  "  Of 
Writs  and  Process,"  be  and  the  same  is  annulled. 

OF  WRITS  AND   PROCESS. 

It  is  ordered,  that  all  writs  and  process  issuing  out  of  this 
court,  (writs  of  subpoena,  and  writs  of  venire  facias,  returnable 
at  the  Circuit  Courts  only  excepted)  shall  be  written  or  printed 
or  partly  written  and  partly  printed,  on  parchment,  and  shall  be 
at  least  six  inches  long  and  three  inches  broad  when  folded,  that 
there  shall  be  endorsed  OB  such  writs  and  process,  on  the  right 
hand  of  the  margin  thereof,  under  the  style  of  the  court,  the 
name  of  the  county,  into  which  such  writ  is  directed,  and  under 
the  title  of  the  action,  the  name  of  the  attorney  who  shall  sue 
out  of  the  same,  or  of  the  party,  if  he  shall  sue  out  of  the  same- 
himself. 


CASES   DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE    OF    NEW   JERSEY. 

AT  FEBRUARY  TERM,  1826. 


NOAH  CLARK  against  JONATHAN  BADQLEY. 

IN   ERROR. 

1.  A  contract  to  take  for  a  loan  of  money,  more  than  legal  interest,  though' 
no  illegal  interest  is  actually  taken  upon  it,  is  usurious. 

2.  But  the  lender  does  not  subject  himself  to  the  penalty  of  the  statute  un- 
less he  takes,  accepts  or  receives  more  than  the  legal  interest. 

3.  If  the  original  agreement  is  usurious  it  is  immaterial  whether  the  illegal 
interest  is  secured  by  a  distinct  instrument  or  is  included  in  the  instrument 
which  secures  the  principal. 

Scudder,  for  the  plaintiff  in  error. 

Chetwood,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

EWINQ,  C.  J.  In  the  court  below  Clark,  declared  in  the  com- 
mon form  against  Badgley  upon  a  bond.  Badgley  pleaded  that 
the  bond  was  usurious  and  void,  and  a  verdict  was  found  and 
judgment  rendered  for  him.  Clark  seeks  here  to  reverse  the 
judgment,  because  the  case  made  by  the  plea  does  not  bring  the 
bond  within  the  reach  of  the  statute  against  usury.  The  plea  is 
in  substance  as  follows: — Before  the  making  of  the  bond  it  was 
corruptly  agreed  between  the  parties,  that  Clark  should  lend- 
Badgley  $250  for  one  year,  and  that  Badgley  for  the  loan  of 

(283) 
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the  $250,  and  for  the  forbearance  of  that  time  should  purchase 
of  Clark  one-half  of  an  eight  day  clock  for  thirty-seven  dollars 
and  fifty  cents,  being  a  price  over  and  beyond  th-e  value,  and 
also  pay  interest  on  the  $250,  at  seven  per  cent. ;  that  Badgley, 
should  permit  Clark  to  retain  the  one-half  of  the  clock,  and 
should  resell  the  same  to  him  for  $20,  a  less  price  than  the  pur- 
chase money ;  and  that  for  securing  the  payment  of  the  $250 
with  the  interest,  Badgley  should  give  a  bond  to  Clark,  condi- 
tioned for  the  payment  of  the  $250,  with  interest  at  seven  per 
cent.  The  plea  then  states  that,  in  pursuance  of  the  agreement, 
dark  lent  to  Badgley  the  $250  and  sold  to  him  the  one-half  of 
the  clock  for  the  said  sum  of  $37.50,  to  be  retained  and  resold 
to  Clark  by  Badgley,  for  the  sum  of  $20,  and  for  securing  the 
repayment  of  the  $250  with  interest,  Badgley  made  the  bond  in 
question,  and  purchased  and  Clark  sold  the  one-half  of  the  clock ; 
and  Badgley  in  the  plea  then  avers  that  the  difference  between 
the  sum  at  which  he  bought  one-half  of  the  clock  and  agreed  to 
resell  the  same  to  Clark,  and  which  he  did  resell  it  to  him  for 
and  the  interest  of  the  $250,  reserved  and  made  payable  by  the 
condition  of  the  bond  exceeds  the  rate  of  seven  dollars  for  the 
forbearance  of  $100  for  one  year  contrary  to  the  form  of  the 
statute. 

This  plea  is  alleged  by  the  counsel  of  the  plaintiff  in  error  to 
form  no  bar  to  the  action  for  several  reasons. 

1.  Because  it  does  not  shew  an  actual  taking  by  Clark  of  more 
than  legal  interest — for,  it  is  said,  that  whore  the  bond  is  good 
on  the  face  of  it,  or  in  other  words  where  usury  does  not  appear 
by  the  bond  itself,  not  only  an  agreement  for  a  sum  beyond  the 
legal  measure  for  forbearance  must  be  shewn,  but  an  actual  pay- 
ment of  such  sum.  There  must  bo,  not  only  a  corrupt  agreement 
but  an  actual  taking  under  such  agreement,  or  there  is  no  usury. 

This  position  is  entirely  unsound.  The  corrupt  agreement 
vitiates  the  bond,  note,  or  contract,  and  hence  the  corrupt 
agreement  only  needs  bo  pleaded.  If  tho  lender  contracts  for 
greater  interest  than  tho  statute  allows,  so  that  the  agreement 
IB  corrupt  at  the  time  of  tho  loan,  tho  contract  is  void.  To  this 
roHult  no  farther  act  on  tho  part  of  either  lender  or  borrower  is 
required  Tho  overwhelming  power  of  the  statute  sweeps  away 
tho  security.  The  lender  is  not  then  indeed  subjected  to  tho 
punishment  proscrib'od  by  the  statute.  To  fasten  tho  penalty 
upon  him  it  must  be  shown  that  he  has  actually  taken  beyond 
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the  legal  measure.  And  this  will  be  his  just  fate  whatever  may 
have  been  the  nature  of  the  original  agreement,  whether  legal 
or  corrupt.  '  It  is  clear  that  to  subject  the  usurer  to  punishment, 
an  actual  taking  of  illegal  interest  must  be  averred  and  shewn. 
And  this  erroneous  objection  can  be  sustained  only  by  an  omis- 
sion to  discriminate  between  what  will  vitiate  the  contract,  and 
what  will  consign  to  punishment. 

The  plain  and  obvious  provisions  of  our  statute  against  usury 
prove  the  doctrine  I  have  stated.  By  the  first  section,  Rev. 
Laws  269,  no  person  shall,  upon  any  contract,  take  directly 
or  indirectly  for  the  loan  of  any  money,  wares,  merchandize, 
goods  or  chattels,  above  the  value  of  seven  dollars  for  the  for- 
bearance of  one  hundred  dollars  for  a  year,  and  after  that  rate 
for  a  longer  or  shorter  time.  By  the  second  section,  all 
notes,  bills,  bonds,  mortgages,  contracts,  covenants,  convey- 
ances and  assurances,  which  shall  be  made  for  the  payment 
or  delivery  of  any  money,  wares,  merchandize,  goods  or  chat- 
tels, so  to  be  lent,  on  which  a  higher  interest  is  reserved  or  taken 
than  is  thereby  allowed,  shall  be  utterly  void.  B}T  the  third 
section,  if  any  person  shall  by  way  or  means  of  any  bargain, 
agreement,  &c.  take,  accept  or  receive,  directly  or  indirectly, 
for  the  loan  of,  or  the  forbearance  or  giving  day  of  payment 
for,  any  money,  &c.  above  the  value  of  seven  dollars  for 
one  hundred  dollars  for  one  year,  and  after  that  rate,  &c.  every 
person  so  offending  shall  forfeit  the  full  value  of  the  money, 
wares,  merchandize,  goods  or  chattels  so  lent,  sold,  bargained, 
contracted  for  or  exchanged ;  one  moiety  to  the  use  of  the  state, 
and  the  other  to  the  prosecutor,  to  be  recovered  with  costs,  by 
action  of  debt,  or  on  the  case,  in  any  court  of  record  having 
cognizance  thereof. 

A  long  and  uniform  series  of  decisions  on  the  English  stat- 
utes similar  in  substance  to  our  statute  is  presented  by  the 
reports. 

In  the  case  of  Body  and  Tassel,  3  Leon.  205,  it  was  holden 
in  the  Exchecquer  that,  if  a  man  lendeth  money  and  for  the 
forbearing  of  it  contracts  for  more  than  £10  in  the  £100,  the 
bond  made  for  it  is  void  presently,  and  if  he  doth  receive  exces- 
sive interest  he  shall  forfeit  treble  the  value.  In  Browne  v. 
Fulsbye,  4  Leon.  43,  upon  the  Stat.  13,  Eliz.  Ch.  8,  of  usury,  the 
case  was  thus,  A.  borrowed  of  B.  £80,  and  was  bound  in  an 
obligation  to  pay  him  £90  at  the  end  of  the  year.  It  was  the 
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.opinion  of  the  justices,  that  although  the  £90  was  tendered  and 
B.  the  lender  did  tell  the  same  over,  yet  if  he  take  and  accept 
tbut  of  £80  it  is  not  usury  within  the  statute  to  make  a  treble 
.forfeiture,  but  yet  in  that  case  the  obligation  itself  is  void.  In 
Roberts  v.  Trenayne,  Cro.  Jac.  507,  a  contract  was  declared 
.usurious,  although  nothing  had  been  received  by  the  lender, 
.and  although  the  payment  of  the  illegal  interest  was  by  the 
contract  to  depend  on  a  contingency.  In  Eex  v.  Allen,  Sir 
Thomas  Raym,  196,  Justice  Twisden&nys,  There  is  this  diiference, 
jf  the  party  who  lends  the  money  contracts  for  more  than  six 
per  cent,  all  the  assurance  is  void ;  but  if  he  doth  not  contract 
for  more  than  the  statute  allows,  and  afterwards  takes  more,  the 
.assurance  shall  not  be  avoided,  but  the  party  shall  forfeit.  De 
•Grey,  Ch*  Just.  2  Bl.  Rep.  862,  defining  the  nature  of  an 
usurious  contract  enumerates  only  two  things  as  essential — 
first  a  loan,  and  second,  that  illegal  interest  is  to  be  paid  for 
such  loan.  In  Lloyd  qui  tarn,  &c.  v.  Williams,  3  Wils.  253,  it  is 
said : — If  a  man  contracts  to  take  for  a  loan  of  money  above 
,£5  per  centum  p'er  annum,  this  contract  is  void,  and  yet  it  seems 
the  penalty  may  not  be  incurred  if  he  never  takes  or  receives 
•by  reason  of  such  contract  above  five  per  cent.  In  Fisher  v, 
Beasley,  Doug.  237,  Lord  Mansfield  says — There  are  two  branches 
.of  the  statute — under  the  first,  every  agreement,  contract  and 
security  for  more  than  legal  interest  is  void.  But  under  the 
second,  the  penalty  is  incurred  only  by  taking,  accepting  and 
receiving  more  than  legal  interest.  In  the  case  of  Lowe  v. 
Waller,  Doug.  736,  the  bill  of  exchange  on  which  the  action  was 
brought  w,as  fair  on  its  face — the  Usury  was  extraneous — no 
money  had  been  paid,  nor  any  thing  taken  under  the  corrupt 
agreement.  Yet  was  the  bill  of  exchange  held  void,  and  that 
too  in  the  hands  of  an  endorsee  for  valuable  consideration  and 
without  notice  of  the  usury. 

The  cases  of  Rose  v.  Dickson,  7  John.  196;  Dunham  v.  Dey, 
13  John.  40;  Swartwout  v.  Payne,  19  John,  294;  Stuart  v. 
Mechanics  and  Farmers  Bank,  19  John.  496,  prove  that  the 
tiumo  lloctrine  as  recognized  in  Now  York  as  in  the  English 
.courts. 

The  counsel  of  the  plaintiff  in  error  sought  to  sustain  his 
position  by  a  reference  to  approved  precedents,  and  I  freely 
acknowledge  the  legitimacy  and  propriety  of  such  an  appeal. 
One  of  the  precedents  cited  by  him,  7  Wentw.  202,  is  a  declaration 
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in  a  qui  tarn  action  for  the  penalty  under  the  statute  against 
<usury,  and  of  course  affords  no  aid  in  our  present  inquiry; — but 
there  are  precedents  of  undoubted  authority,  \vhere  the  corrupt 
agreement,  and  the  making  of  the  bond  or  note  or  other  security 
in  pursuance  of  it,  and  the  actual  taking  of  the. illegal  interest, 
are  all  averred.  Now  a  very'fair  argument  may  be  hence  drawn, 
that  the  facts  stated  in  them  form  a  bar  on  the  ground  of 
usury : — but  there  the  argument  ends.  No  sound  inference  can 
be  drawn  that  other  facts  or  fewer  facts  will  not  suffice.  Let 
us  however  look  somewhat  farther  into  the  great  store-house 
of  precedents.  In  7  Wentw.  455,  and  2  Chitly  466  and  Story's 
Pleadings  200,  the  plea  sets  out  the  corrupt  agreement,  and  that 
the  bond  was  given  in  pursuance  of  it,  but  does  not  aver  the 
taking  or  receipt  of  any  thing  by  way  of  illegal  interest.  In 
the  case  of  Morse  v.  Wilson,  4  T.  R.  353,  the  taking  or  receipt 
of  the  illegal  interest  is  not  averred,  and  this  case  demands 
peculiar  attention  because  the  plea  was  sustained  on  a  demurrer 
.and  judgment  given  for  the  defendant.  The  law  then  as  deduci- 
ble  from  these  precedents  is  very  adverse  to  the  conclusions  of 
the  plaintiff's  counsel. 

2d.  The  plea  is  said  to  form  no  bar,  because  the  contract 
.respecting  the  clock  may  be  distinguished  from  the  bond ;  the 
court  should  therefore  separate  them,  and  while  the  former,  if 
usurious,  may  be  defeated,  the  bond,  which  stipulates  only  for 
the  repaj'ment  of  the  sum  actually  loaned  with  the  legal  inter- 
est, should  be  sustained. 

If  this  position  be  sound,  the  statute  is  a  powerless  spectre, 
.and  poorly  deserves  the  encomium  bestowed  upon  it  by  Lord 
Mansfield,  when  he  said,  Cowp.  114:  "Where  the  real  truth  is 
a  loan  of  money,  the  wit  of  man  cannot  find  a  shift  to  take  it 
out  of  the  statute."  The  design  of  the  statute  was  to  restrain 
the  practices  of  the  usurer  by  the  instrumentality  of  his  cupid- 
ity and  his  fears,  by  subjecting  his  principal  to  hazard  and  by 
taking  from  him  all  legal  means  of  enforcing  his  contract.  The 

•  design  is  abortive,  if  evasion  be  so  easy.     The  truth  is,  the  loan 

•  of  the  money,  the  execution  of  the  bond,  and  the  sale  of  the 

•  clock,  are  all  parts  of  one  contract,  the  object  of  which  was  to 

•  cover  :m  illegal  exaction;  and  where  the  corrupt  agreement  is 
in  ti.ia  one  contract  the  statute  avoids  the  whole  into  how  many 
parts  soever  ingenuity  may  have  subdivided  it.    It  does  not  stop 

when  a  single  head  of  the  Cerberus  is  lopped  off.     It  18 
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satisfied  only  by  the  extinction  of  life.  The  case  of  Roberts  v.- 
Trenayne,  Cro.  Jac.  507,  is  in  point.  Mary  Addington  agreed  to- 
lend  Christopher  Cory  £150,  and  for  securing  the  payment  to 
take  a  lease  of  a  close  for  sixty  years,  on  condition  that  if  he 
paid  the  £150,  at  the  end  of  two  years  the  lease  should  be  void,, 
and  Cory  agreed  for  the  forbearance  for  two  years  to  pay  her 
for  interest  yearly  £22  10s  OcZ,  quarterly,  if  she  should  so  long 
live.  In  performance  of  the  agreement  she  lent  the  £150,  he 
made  the  lease  for  sixty  years,  and  granted  to  her  by  fine  an 
annual  rent  of  £22  10s  Od,  to  be  paid  quarterly  if  she  lived  so 
long.  "It  was  moved  whether  this  lease  being  taken  for  the 
payment  of  the  principal  money,  and  not  for  the  payment  of 
any  part  of  the  usury  be  within  the  statute  to  make  the  bargain 
void  ?  It  was  resolved  that  it  is,  because  it  is  for  the  security 
of  the  money  lent  upon  interest  and  for  the  security  of  that 
which  the  statute  intends  he  should  lose,  for  other-wise  it  would 
be  an  evasion  of  the  statute  that  he  would  provide  for  the 
securing  of  the  principal,  whatsoever  usurious  bargain  was 
made,  which  the  law  will  not  permit."  In  Fountain  v.  Grimes,. 
.Cro.  Car.  252;  "If  there  had  been  any  provision  made  for  the 
repayment  of  the  principle,  although  not  expressed  within  the 
bond,  it  had  been  an  usurious  and  lending  within  the  statute." 
In  the  case  of  Morse  v.  Wilson,  already  mentioned,  the  bond  was 
for  the  repayment  of  the  principal  sum  loaned  with  the  legal 
interest,  and  at  the  same  time  another  instrument  of  writing 
was  executed  intended  to  secure  to  the  lender  a  farther  sum, 
which,  with  the  interest  in  the  bond,  exceeded  the  legal  rate. 
The  bond  was  adjudged  usurious  and  void.  In  Bridge  v.  .flub- 
bard,  13  Mass.  Rep.  Chief  Justice  Parker  says,  •'  Within  the  equity 
if  not  the  words  of  the  statute,  a  note  or  other  instrument 
given  to  secure  the  unlawful  interest  itself  must  be  void.  Other- 
wise by  giving  one  note  for  the  principal  and  another  for  the 
unlawful  interest  they  would  both  be  good,  the  first  as  contain- 
ing no  reservation  of  interest,  and  the  second  as  not  containing 
any  promise  to  pay  any  interest  on  the  sum  secured  by  it. 
Whereas  both  notes  given  under  such  circumstances  would  bo 
void,  being  evidence  of  one  contract  and  that  an  unlawful  one." 
In  Swartwout  v.  Payne,  19  John.  294,  Chief  Justice  Spencer  saysr 
"  It  is  immaterial  whether  the  illegal  interest  was  reserved 
and  inmlij  payable  by  a  distinct  note  or  was  incorporated  into 
one  note.  They  are  considered  as  one  assurance  and  all  void." 
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The  doctrine  in  Pollard  v.  Scholy,  Cro.  Eliz.  20,  mainly  relied  on 
by  the  plaintiff's  counsel,  upon  this  head,  does  not  differ  from 
these  cases.  There  were  two  distinct,  substantive,  independent 
contracts,  and  upon  this  ground  the  decision  was  made.  "  The 
opinion  of  the  justices  was,"  says  the  reporter,  "  that  the  statute 
doth  not  make  the  contract  void  which  was  duly  made,  but 
doth  only  avoid  all  contracts  for  usury ;  and  this  last  contract 
is  void,  being  against  the  statute,  but  the  first  was  good,  being 
made  bonafide."  It  was  no  part  of  the  first  original  agreement, 
as  in  the  case  before  us,  that  more  than  legal  interest  for  the 
forbearance  should  be  paid. 

3d.  It  is  objected  to  the  plea  that  there  is  no  allegation  of  the 
delivery  of  the  clock,  or  that  it  was  resold  to  Clark  by  Badgley, 
or  that  the  money  for  the  clock  was  paid ;  for  it  is  said  the 
word  "sold"  contained  in  the  plea  does  not  imply  a  payment. 

"Without  invoking  the  sanatory  influence  of  the  verdict,  it  is- 
enough  that  an  agreement  was  made  and  is  shewn,  whereby 
Badgley  bound  himself  to  the  illegal  exaction.  As  to  the  de- 
livery, by  the  terms  of  the  agreement  no  delivery  was  to  be  made. 
The  clock  was  not  to  leave  the  possession  of  Clark.  It  was  to 
perform  its  office  in  this  affair  while  still  keeping  for  him  "  the 
note  of  time."  The  cases  already  cited  fully  shew  that  actual 
payment  is  not  necessary.  In  the  case  of  Morse  v.  Wilson,  the 
bond  was  for  the  payment  of  the  principal  sum  loaned  with  legal 
interest,  and  by  the  accompanying  instrument  the  borrower  was 
bound  for  payment  to  the  lender  of  a  certain  portion  of  the 
profits  a  trade  carried  on  by  the  borrower  with  others,  and  no- 
averment  in  the  plea  that  any  thing  had  been  paid.  To  the  plea, 
the  plaintiff  demurred,  because  it  did  not  appear  that  there  were 
any  such  profits  arising  during  the  time  of  forbearance  mentioned!* 
in  the  plea,  or  that  any  thing  by  the  agreement  agreed  to  be 
paid,  together  with  the  interest  to  be  paid  by  the  bond,  exceeded 
the  legal  rate  of  interest.  But  the  plea  was  sustained  and  judg- 
ment given  for  the  defendant  and  Lord  Kenyan  said,  "The  sim- 
ple question  is  whether  this  is  not  an  agreement  to  receive  more 
than  the  £5  per  cent,  allowed  by  law  for  the  forbearance  of  a- 
loan.  Most  unquestionably  it  is — and  it  is  therefore  void." 

4th.  The  plea  is  farther  said  to  be  defective,  because  it  is  not' 
sufficient  to  state  generally  that  unlawful  interest  was  taken  but 
what  was  taken  for  unlawful  interest  must  be  stated.— The  rule- 
us  laid  down  by  Comyns,  tit.  Pleader,  2  W.  23,  and  for  which. 

VOL.  in.  Q 
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Le  refers  to  3  Mod.  35,  the  same  case  which  was  cited  by  the 
plaintiff's  counsel  from  2  Showers  329  is,  the  defendant  by  his 
plea  must  shew  the  usurious  agreement  specially,  and  how  much 
more  than  legal  interest  was  given.  In  the  case  of  Hill  v.  Mon- 
tagu read  by  the  plaintiff's  counsel  from  2  M.  and  S.  377,  the 
plea,  which  was  adjudged  bad,  merely  stated  that  the  bond  was 
give  in  pursuance  of  a  corrupt  contract  whereupon  and  whereby 
there  was  reserved  above  the  rate  of  £5  for  the  forbearing  of 
$100  for  a  year  contrary  to  the  form  of  the  statute — Lord  Ellen- 
borough  said,  "The  corrupt  contract  ought  to  be  particularly  set 
forth  and  the  usurious  interest,  that  the  party  may  khow  how 
to  answer." — The  plea  in  the  present  case  conforms  to  the  very 
letter  of  the  rule.  The  usurious  agreement  is  specially  shewn. 
It  states  the  agreement  to  sell  the  clock  for  $37.50  and  to  resell 
it  for  $20,  and  avers  that  "  the  difference  between  the  sum  at 
•which  he  bought  one-half  the  said  clock  and  agreed  to  resell  the 

•same  to  the  said  Noah  and  which  he  did  resell  it  to  him  for  and 
the  interest  of  the  said  sum  of  $250  so  reserved  and  made  paya- 

.  ble  to  the  said  Noah  by  the  condition  of  the  said  writing  obliga- 

?  tory,  exceeds  the  rate  of  seven  dollars  for  the  forbearance  and 
giving  day  of  payment  of  one  hundred  dollars  for  one  year  con- 
trary to  the  form  of  the  statute." — It  was  not  necessary  in  this 
averment  to  repeat  the  sums ;  they  had  been  previously  stated 

..and  are  sufficiently  referred  to.     With  no  greater  particularity, 

.are  these  averments  to  be  found  in  approved  precedents. 

The  plea,  taking  the  facts  alleged  in  it  to  bo  true,  as  by  the 
verdict,  the  defendant  is  entitled  to  claim,  is  sufficient  in  my 

•  opinion  to  bring  the  case  within  the  statute  against  usury  and 

tto  form  a  bar  to  the  action. 

PORD,  J.  This  writ  of  error  is  to  reverse  a  judgment  after 
verdict,  on  account  of  an  error,  in  pleading  the  statute  of  usury, 
to  a  bond.  The  plea  sets  up  the  corrupt  agreement,  in  sub- 
stance, as  follows,  viz. — That  Clark  should  lend  Badgley  $250, 
for  which  Badgley  should  give  a  bond  payable  in  one  year  with 
interest,  and  nhould  also  purchase  of  Clark  one-half  of  an  eight 
day  clock  at  an  exorbitant  price  of  $37.50,  and  resell  it  to  Clark 
for  only  $20  without  removing  it;  then  it  states  that  the  loan 
was  made,  the  bond  given,  and  the  purchase  and  resale  of  the 
clock  made,  in  conformity  to  the  agreement;  and  then  it  con- 
cludes with  averring  that  the  interest  on  the  bond  together 
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with  the  difference  between  what  the  clock  was  purchased  and 
resold  for,  exceeded  the  rate  of  seven  per  cent.  The  plea  does 
not  aver  that  the  difference  amounts  to  317.50,  but  leaves  that 
fact  to  be  made  out  by  calculation ;  the  want  of  which  aver- 
ment, is  assigned  for  error. 

The  plea  must  set  out  the  two  sums  in  the  agreement  with  so 
much  certainty,  as  to  shew  to  the  court  that  they  exceed  seven  per 
cent.  £Tow  it  represents  one  of  these  sums  to  be  seven  per  cent,  on 
$250 ;  and  the  court  readily  perceives  this  to  be  817.50.  It  repre- 
sents the  other  sum  to  be,  the  difference  between  $37.50  and  820,  and 
the  court  as  readily  perceives  this  to  be  817.50  more.  Id  certum  est 
quod  cerium  reddi  potest.  The  difference  carries  such  certainty  on 
the  face  of  it  as  to  preclude  equally  the  use  of  further  evidence,  or 
the  possibility  of  dispute.  In  2  Chit.  514,  there  is  a  similar  aver- 
ment, that  £4  and  the  interest  on  £50  (not  averring  how  much 
the  interest  on  £50  amounts  to)  exceeds  the  rate  of  five  per  cent. 

The  plaintiff  assigns  a  further  error  in  the  plea  for.  not  aver- 
ring that  Badgley  paid  the  817.50  on  the  clock.  But  it  is  imma- 
terial whether  he  paid  it  or  not.  If  he  agreed  or  promised  to 
pay  it  at  the  time  of  effecting  the  loan,  the  agreement  became 
corrupt  under  the  statute,  and  the  transaction  being  corrupt  in 
part  is  wholly  so  in  law  by  the  very  terms  of  the  act. 

Judgment  affirmed. 

CIT£D  IN  Crawford  v.  Denyse,  3  Hair.  326. 


ABEL  JACKSON  and  SARAH  his  wife  against  CORNELIUS  KIP  and 
MARTIN  BERRY.    \ 

A  testator  devises  as  follows :  "  I  give  to  my  son  John,  all  my  lands  where  1 
now  dwell  unto  him,  his  heirs  and  assigns  forever,  though  on  this  proviso,  if  he 
shall  again  become  compos  mentis,  and  of  sound  mind  and  understanding,  and 
capable  of  taking  care  of  a  family,  or  should  obtain  lawful  issue  who  shall  be 
compos  mentis ;  but  for  want  of  that,  then  my  said  son  Abraham  shall  have  all 
the  lands,  devised  to  my  son  John,  to  him  the  said  Abraham  and  his  heirs." 
John  remained  during  his  lifetime  non  compos,  and  on  the  testator's  decease, 
Abraham  took  possession  of  the  premises  ana  died  seized  in  the  lifetime  of  John. 
Abraham  took  such  an  estate  of  inheritance  under  this  devise  as  entitled  his 
wife  to  dower  in  the  premises. 

Hornblower,  for  the  plaintiffs. 

I 
Frelinghuysen,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by  EWINQ,  C.  J. 

The  demandants  claim  dower  of  certain  lands  in  the  town- 
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ship  of  Saddle  Eiver,  in  the  county  of  Bergen,  which  Abraham 
Eyerson,  the  former  husband  of  Sarah  Jackson,  held  under  the 
will  of  his  father,  George  Eyerson.  It  was  agreed  by  the  coun- 
sel of  the  parties  on  the  argument,  that  the  question  on  which 
the  claim  depends  is,  whether  Abraham  Hyerson  was  so  seized 
of  the  premises  as  to  entitle  his  widow  to  dower,  and  that  he 
was  so  seized,  if  the  condition  'annexed  to  the  devise  of  the 
premises  is  precedent  to  the  estate  of  John  and  subsequent  to- 
that  of  Abraham. 

The  clause  containing  that  devise  is  in  these  words,  "  I  give 
and  devise  to  my  son  John  Eyerson,  all  my  land  and  real  estate' 
where  I  now  dwell  on,  and  lying  within  the  patent  of  Packque- 
nack,  in  the  county  of  Bergen;  and  also  nineteen  acres  of  land 
lying  on  Packquenack  brook,  and  also  all  that  lot  of  land  lying, 
in  Morris  county,  between  John  Yellis  Mandeville  and  John  J. 
Mandeville,  their  lots,  unto  him,  his  heirs  and  assigns  forever, 
though  with  this  proviso,  if  he  shall  again  become  compos  men" 
tis,  and  be  of  sound  mind  and  understanding  and  capable  of  tak- 
ing care  of  a  family,  or  should  obtain  lawful  issue  who  shall  be 
compos  mentis;  but  for  want  of  that,  then  my  said  son  Abraham 
Eyerson,  shall  have  all  the  lands  or  real  estate  devised  to  my  son* 
John,  to  him  the  said  Abraham  Eyerson  and  to  his  heirs  and  to 
the  assigns  of  his  heirs."  And  it  appears  by  the  state  of  the 
case,  that  John  was  non  compos  mentis,  when  the  will  was  made, 
continued  so  until  the  death  of  his  father,  and  subsequently  un- 
til his  own  decease. 

We  are  to  learn  the  nature  of  the  condition  and  to  resolve1 
the  question  proposed  to  us,  from  the  intention  of  the  testator 
as  expressed  in  the  will,  for  it  is  a  well  settled  rule,  admitting  of 
controversy  only  in  its  application,  that  the  nature  of  the  con- 
dition depends  not  on  specific  words,  nor  their  juxta  position,  but 
on  the  intention  of  the  testator;  for  the  same  words  may  make 
a  condition  precedent  or  subsequent,  and  there  are  no  technical 
words  which  contradistinguish  the  one  from  the  other.  Robin- 
sonv.  Comyns,  Ca.  tewp.  Talb.  166.  Lockv.  Wright,  1  Str.  571.  Ack- 
erly  v.  Vcrnon,  Willes  156.  Hotham  v.  East  India  Co.,  1  T.  R.  645. 
Porter  v.  Shephard,  6  T.  R.  668.  Doe  v.  Scudamore,  2  Bos.  and  Pul 
295.  JBarruso  v.  Madan,  2  John.  Rep.  145.  Taylor  v.  Mason,  9 
Wheaton  341. 

The  first  member  of  the  clause  declares,  the  person  of  the 
devisee,  "to  my  son  John" — the  property  devised  "all  my  land 
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real  estate  where  I  now  dwell  on,"  &c. — and  the  nature  of 
the  estate,  "unto  him  and  his  heirs  and  assigns  forever."  The 
next  member  shews  that  the  testator  did  not  design  to  give  the 
premises  to  John,  unqualifiedly  and  under  every  circumstance. 
Jt  shews  that  his  estate  was  to  depend  on  a  condition,  though  in 
itself  it  does  not  serve  to  fix  the  nature  of  that  condition, — 
"though  with  this  proviso  ""-as  if  he  had  said,  I  give,  but  on 
the  condition  I  am  about  to  express.  The  next  member  declares 
the  nature  and  circumstances  of  fhe  condition — "if  he  shall  again 
•become  .compos  mentis  and  foe  of  sound  mind  and  understanding 
.and  capable  of  taking  care  of  a  family,  or  should  obtain  lawful 
issue  who  shall  be  compos  mentis"  And  language  cannot  readily 
be  conceived  more  plain,  more  explicit,  or  more  appropriate  to 
evince  the  design  of  the  testator  that  the  circumstances  ex- 
pressed must  precede  the  vesting  of  the  estate.  I  give  to  A.  if 
he  shall  marry  B.  The  marriage  is  a  precedent  condition  and 
until  that  happens  no  estate  is  vested  in  A.  I  grant  to  my  lessee 
for  years  that  he  shall  have  the  fee,  if  within  the  term  he  shall 
pay  me  100  marks.  The  fee  simple  passeth  not  until  the  100 
marks  be  paid.  2  Bl.  com.  154.  I  give,  says  the  testator,  to 
John  if  he  shall  become  of  sound  mind.  He  must  first  become 
of  sound  mind.  I  give  to  him,  if  he  should  obtain  lawful  issue 
who  shall  be  compos  mentis.  He  must  first  obtain  such  issue. 
The  testator,  in  the  subsequent  member  of  the  clause,  proceeds 
to  dispose  of  the  premises  until  the  condition  should  be  per- 
formed and  in  case  it  should  become  incapable  of  performance. 
•"  But  for  want  of  that,  then  my  said  son  Abraham  Ryerson,  shall 
have  all  the  lands'  or  real  estate  devised  to  my  son  John,  to  him 
the  said  Abraham  Ryereon,  and  to  his  heirs,"  &c. — wanting  such 
capacity  and  wanting  such  issue,  Abraham  and  his  heirs  and 
the  assigns  of  his  heirs  should  have  the  lands.  It  deserves  more- 
over to  be  noticed  that  the  testator  did  not  anticipate  the  imme- 
diate possession  and  enjoyment  of  the  lands  at  his  decease  by 
.either  John  or  Abraham,  for  presuming,  what  however,  did  not 
happen,  tha.t  his  wife  would  survive  him,  to  make  provision  for 
her,  he  gave  her  all  his  estate,  both  real  and  personal,  during  her 
widowhood,  and  after  her  death  or  second  marriage  he  gave  to 
John,  the  lands  in  question  if  he  should  become  of  sound  mind 
or  should  obtain  lawful  issue  of  sound  mind,  but  for  want  of 
that,  in  case  of  the  want  of  such  capacity  and  of  such  issue, 
Abraham  and  his  heirs  should  have  those  lands. 
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The  stress  of  the  argument  of  the  defendant's  counsel  was  on 
the  meaning  and  operation  of  the  words,  "  for  want  of  that ;" — > 
and  this  want,  it  was  said,  could  only  be  fully  ascertained  at  the 
decease  of  John,  for  until  then  he  might  become  sane  or  have 
issue.  But  it  is  obvious  that  the  want  might,  according  to  the 
views  and  in  the  contemplation  of  the  testator,  have  existed,  as 
it  actually  did  exist,  in  the  lifetime  of  John,  and  the  existence 
of  the  want  vested  the  estate  in  Abraham,  which,  the  liability 
to  removal  of  the  want,  did  by  no  means  prevent.  It  could  not 
prevent  the  estate  from  vesting  in  Abraham  that  by  subsequent 
events  it  might  be  divested,  or  that  the  possibility  of  being 
divested  would  not  cease  until  the  death  of  John,  for  such  uncer- 
tainty is  inherent  in  every  estate  which  depends  on  condition 
subsequent. 

The  construction  of  the  defendant's  counsel  denies  all  influ- 
ence to  the  words — "  if  he  shall  again  become  compos  mentis  and 
be  of  sound  mind  " — and  obliterates  them  from  the  will.  Unless 
indeed  the  most  indefensible  ground  be  assumed  that  neither 
John  nor  Abraham  should  take  during  John's  life  unless  he 
should  be  restored  to  sanity;  for  if  Abraham  could  not  take 
during  John's  life,  because  the  want  of  capacity  and  issue  could 
not  be  ascertained  until  his  decease,  then  neither  could  take,  and 
what  in  the  mean  time  became  of  the  premises?  or  John  must 
take,  in  opposition  to  the  plain  words  which  forbade  him  unless 
he  became  sane. 

The  construction  I  have  given  to  the  foregoing  clause  har- 
monizes with  every  other  part  of  the  will ;  and  the  design  of 
the  testator  to  give  John  nothing  but  an  abundant  maintenance 
if  he  continued  insane,  and  in  such  case  to  give  all  his  estate 
real  and  personal,  except  such  maintenance,  to  his  other  children, 
breathes  through  every  line  of  the  will  where  John  is  mentioned. 
The  testator  having  considerable  real  estate,  parcels  it  out  among 
his  two  sons  and  three  daughters  in  such  a  manner  as  he 
deemed  most  advisable  if  John,  one  of  his  sonSj  should  as  he  yet 
appears  to  have  hoped,  be  restored  to  sanity  of  mind.  But  in- 
tending if  that  event  did  not  happen,  that  John  should  have 
none  of  his  real  estate,  and  deeming  in  such  case  a  different  dis- 
position desirable  of  that  part  which  if  the  event  should  occur 
ho  designed  for  Abraham,  he  directs  Abraham  to  have  the  part 
designed  for  John,  and  the  part  originally  intended  for  Abra- 
hum  to  be  divided  among  his  daughters,  excepting  a  portion  of 
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that  part,  which  he  meant  Abraham  should  have  under  all  cir- 
cumstances. Nor  can  I  here  perceive  the  slightest  taint  of  the 
absurdity  supposed  by  the  defendant's  counsel.  For  if  John  did 
not  become  sane,  Abraham  was  to  have  the  mill  and  twenty 
acres  and  tract  of  meadow,  part  of  the  real  estate  at  Newfound- 
land, and  the  daughters  the  residue — but  if  John  should  become 
sane,  Abraham  was  to  have  the  whole  and  the  daughters  no  part 
of  that  real  estate.  It  will  farther  be  observed  that  each  of  the 
daughters  has  a  portion  of  real  estate  devised  to  her  in  no  wise 
dependent  on  the  sanity  of  their  brother. 

In  a  subsequent  clause  of  the  will  the  testator  directs  that 
after  the  death  or  second  marriage  of  his  wife,  all  his  personal 
estate  should  be  equally  divided  among  all  his  children  each  ui> 
equal  share,  "  though  if  John  should  remain  non  compos  mentis, 
then,  in  that  case,  his  share  thereof  to  be  applied  towards 
his  maintenance,  though  before  any  dividend  is  made  of  my 
personal  estate,  my  son  Abraham,  and  my  son  John,  if  lie 
should  return  to  his  proper  senses  again,  shall  each  have  first 
two  good  working  horses  and  so  much  utensils  as  they  shall 
want  to  plough  with."  Expressing  here  also  in  the  plainest 
manner  and  preserving  the  intention  already  manifested  in  the 
prior  parts  of  the  will,  that  John  should  not  take  unless  previ- 
ously restored  to  his  sanity.  Another  posterior  clause  is  in  these 
words — "And  I  do  order  and  direct  that  if  in  case  my  said  son 
John  shall  remain  non  compos  mentis,  that  then  he  shall  be 
maintained  by  all  my  other  children  out  my  real  and  personal 
estate  so  that  he  may  not  suffer  or  come  to  want."  If  light  on 
the  intention  of  the  testator  in  other  parts  of  the  will  were  re- 
quired it  is  hence  most  clearly  reflected.  It  is  here  abundantly 
shewn  that  the  testator  had  not  intended  for  John  any  part  of 
his  real  estate  unless  he  should  previously  become  of  sound 
mind — or  why  provide  a  maintenance  for  him?  And  that  he 
did-  design  his  other  children  should  immediately  take  the  whole 
of  his  real  and  personal  estate,  by  whom,  and  out  of  which,  such- 
maintenance  was  immediately  and  during  such  incapacity  to  be 
provided.  Could  the  testator  have  suspected  that  John,  a  single 
man,  might  suffer  and  come  to  want,  if  he  had  so  large  a  por- 
tion of  the  property  as  the  homestead  farm  and  the  nineteen 
acres  and  the  lot  in  Morris?  or  is  it  reasonable  that  he  would 
have  withdrawn  so  much  from  aiding  in  common  with  the  other 
property  in  the  support  of  John  ?  Would  he  not  if  he  hiul 
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designed  to  preserve  it  entire  for  John  when  he  should  become 
sound  or  for  his  lawful  issue  if  he  should  have  any,  and  that 
Abraham  should  not  in  the  meantime  take  and  enjoy  it,  have 
subjected  it,  and  it  alone,  for  it  was  amply  sufficient,  with  the 
maintenance  of  John  ? 

It  is  manifest  then  that  when  Abraham  after  the  decease  of 
his  father  entered  upon  the  premises  in  question  he  became 
seized  "of'an  estate  of  inheritance,"  Rev.  Laws,  397,  sec.  1,  and 
the  determinate  quality  attached  to  it  did  not  weaken  the  claim 
/of  dower,  Parke  on  Dower  49. 

'The  examination  of  the  other  position  assumed  by  the  plaintiff's 
'counsel,  to  shew  that  John  was  never  seized  because  incapable 
by  reason  of  his  lunacy  to  take  as  a  purchaser,  is  unnecessary. 

Let  judgment  be  entered  for  the  demandants  that  they  have 
seizin,  &c.  and  let  a  writ  of  inquiry  issue,  &c. 

FORD,  J.  This  action  arises  on  a  claim  of  dower  in  the  home- 
stead late  of  Abraham  Ryerson,  deceased,  and  supposes  him  to 
have  had  an  estate  of  inheritance  therein,  by  virtue  of  a  devise 
in  the  will  of  his  father  George  Ryerson,  deceased;  contrary  to 
the  opinion  of  the  defendants,  who  insist  that  the  homestead 
was  not  given  to  Abraham  but  to  his  brother  John,  a  lunatic. 
That  part  of  the  testator's  will,  which  gives  rise  Lo  these  opposite 
opinions,  is  as  follows: 

"I  give  and  devise  to  my  son  John  Ryerson,  all  my  lands 
where  I  now  dwell,  unto  him  his  heirs  and  assigns  forever, 
though  on  this  proviso,  if  he  shall  again  become  compos  mentis, 
and  of  sound  mind  and  understanding,  and  capable  of  taking 
care  of  a  family ;  or  should  obtain  lawful  issue  who  shall  be  com- 
pos mentis ;  but  for  want  of  that,  then  my  said  son  Abraham 
Ryerson  shall  have  all  the  lands  devised  to  my  son  John,  to  him 
the  said  Abraham  and  his  heirs  and  the  assigns  of  his  heirs." 

John  remained  during  his  lifetime  non  compos  mentis;  and  on 
the  testator's  decease,  Abraham  took  possession  of  the  homestead, 
and  after  many  }-cars  died  seized  in  the  lifetime  of  John. 

The  question  first  presenting  itself,  is  whether  under  this  de- 
vise John  took  a  vested  estate  in  the  homestead ;  or  only  a 
future  contingent  interest  f  Now  the  first  clause  as  clearly  ex- 
presses the  intent  of  the  testator  as  it  is  possible  for  language 
to  do.  By  giving  the  homestead  to  John,  if  he  shall  again  be- 
come compos  mentis,  it  most  necessarily  imports  a  gift  upon 
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'Condition,  and  cannot  be  understood  to  mean  an  unconditional 
•gift.  It  resembles  a  multitude  of  familiar  cases  that  are  univer- 
sally allowed  to  be  conditions;  such  as  a  devise  to  A.  if  he  shall 
attain  the  age  of  twenty-one  years;  or  shall  marry;  or  shall 
pay  a  sum  of  money ;  or  shall  return  from  sea.  It  is  admitted 
that  he  shall  have  the  homestead  if  he  become  compos  mentis ; 
and  if  he  shall  have  it  also  if  he  do  not  recover  his  senses,  then 
he  shall  have  it  either  way,  and  the  words,  "  if  he  shall  become 
compos  mentis"  might  as  well  have  been  left  out  of  the  will.  But 
it  never  can  be  pretended  that  a  devise,  if  he  recover  his  senses,  is 
.a  devise  if  he  do  not  recover  them ;  and  therefore  these  words 
do  most  necessarily  import  a  conditional  devise.  And  in  the 
next  place,  it  is  most  evidently  a  condition  precedent ;  or  such  as 
must  happen  and  come  to  pass  before  the  homestead  can  vest  in 
.John  ;  because  if  it  be  considered  a  condition  subsequent;  or  such 
as  happening  and  coming  to  pass  shall  divest  him  of  the  home- 
stead, then  he  would  lose  the  estate  upon  his  becoming  compos 
.mentis,  which  directly  contradicts  the  words  of  the  testator  and 
his  intent  as  understood  by  both  parties.  The  event  of  his 
becoming  compos  mentis  was  the  thing  to  give  him  a  title,  and  as 
the  event  never  came  to  pass,  it  follows  that  he  never  had  a  title. 
A  devise  to  a  person  if  he  recover  his  senses  cannot  be  a  positive 
devise  whether  he  recovers  them  or  not.  Therefore  the  words 
of  the  clause  so  clearly  shew  an  intent  of  not  giving  the  prem- 
ises to  John  unless  he  recovered  his  understanding,  as  hardly  to 
need  being  corroborated  by  other  parfs  of  the  will ;  and  yet 
corroborations  are  not  wanting.  In  another  part,  he  is  to  have 
"  two  good  horses  to  plow  with"  upon  the  same  condition,  (tifhe 
should  return  to  his  proper  senses  again ;"  could  it  possibly  mean 
that  if  he  continued  insane  he  should  have  the  land  and  two 
good  horses  to  plow  with  ?  Again,  the  will,  which  give6  the 
lunatic  nothing,  in  an  absolute  sense,  except  one-fifth  of  the  per- 
sonal estate,  carefully  orders  that  fifth  to  .be  applied  to  his  main- 
tenance; and  the  omission  of  such  order  touching  the  application 
of  the  land  or  horses  to  his  maintenance  tends  to  shew  they  were 
not  to  belong  to  him  if  he  continued  to  be  insane.  Again,  we 
perceive  the  testator's  feelings  much  excited,  lest  this  son,  as  he 
says,  "  might  suffer  and  come  to  want ;"  but  what  foundation  could 
these  fears  have  rested  on,  if  the  testator  had  settled  on  him  the 
entire  homestead,  two  tracts  of  out  land,  two  good,  horses,  and 
one-fifth  of  all  the  moveable  estate,  especially  as  during  his 
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insanity  he  could  enjoy  only  the  lowest  degree  of  expense,  com- 
prising mere  animal  subsistence  and  comfort;  on  the  other  hand, 
if  the  testator  meant  none  of  these  things  for  him  while  he 
remained  insane,  except  a  fifth  of  the  personalty,  he  might 
reasonably  indulge  the  fear  of  his  coming  to  want,  and  make  his 
maintenance,  as  he  has  done,  a  direct  charge  upon  all  his  other 
children,  and  upon  his  whole  estate,  real  and  personal.  In  every 
point  of  view,  therefore,  as  John  never  became  compos  mentis  he 
never  acquired  a  title  to  the  homestead.  The  consequence  is 
that  it  was  devised  to  Abraham  or  to  neither  of  them. 

The  question  of  its  being  devised  or  not  to  Abraham  must 
depend  on  the  latter  clauses  of  the  sentence,  which  read  thus : 
"  But  for  want  of  that,  then  my  son  Abraham  shall  have  all  the 
lands  devised  to  my  son  John."  The  want  of  that,  evidently  means 
want  of  intellectual  capacity  in  John.  It  was  argued  that  John 
had  all  his  lifetime  for  the  recovery  of  his  senses,  and  therefore 
that  the  want  or  defect  could  never  be  complete  and  perfect  till  his 
death,  so  as  to  vest  the  estate  in  Abraham.  .But  this  conclusion 
will  not  flow  from  the  premises.  It  is  true  that  he  had  his 
whole  lifetime  to  comply  with  the  condition  by  surmounting 
the  defect;  but  it  does  not  follow  that  a  want  of  intellect  did  not 
exist  at  the  death  of  the  testator ;  on  the  contrary,  it  then  so 
fully  and  completely  existed  as  to  prevent  his  taking  under  the 
devise;  and  therefore  at  the  death  of  the  testator  that  very 
event  happened  on  which  Abraham  was  to  take  the  estate.  It 
was  indeed  defeasible  in  him  and  his  heirs  in  case  John,  at  any 
time  during  his  life,  should  become  compos  mentis,  but  in  the 
mean  time  it  was  an  estate  of  inheritance,  in  which  his  widow 
is  clearly  entitled  to  dower.  Therefore  let  judgment  be  entered- 
for  the  plaintiffs  according  to  the  terms  of  the  case. 

Judgment  for  plaintiff. 

\ 
CITED  15  AckUy  v.  Elwell,  5  Hal.  306i 
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OVERSEERS  OF  WESTFIELD  against  OVERSEERS  OF  WARREN. 

1.  The  rules  of  evidence  are  the  same  in  settlement  cases  as  in  ordinary  cases, 
therefore  hearsay  evidence  which  would  be  excluded  in  the  latter,  must  be  re- 
jected in  the  former  class  of  cases  also. 

2.  Although  in  questions  of  pedigree  the  declarations  of  deceased  members 
of  a  family  as  to  marriages  are  admitted,  yet  where  the  marriage  is  to  be  shown- 
as  a  substantive,  independent  fact,  it  is  within  none  of  the  exceptions  to  the 
general  rule,  and  hearsay  evidence  cannot  be  received. 

Ghetwood,  for  Westfield. 

Frelinghuysen,  for  Warren. 

The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  The  pauper  Ann  Meads  was  born  in  the  town- 
ship of  Warren  whither  she  was  sent  from  Westfield  by  the 
order  of  removal  which  was  quashed  by  the  Court  of  General 
Quarter  Sessions,  and  where,  from  her  settlement  by  birth,  she 
undoubtedly  belongs  unless  a  subsequent. settlement  is  shewn. 

On  the  part  of  Warren,  a  subsequent  settlement  in  Westfield 
is  alleged  from  her  marriage  to  Daniel  Meads  who  was  seized  of 
a  freehold  in  a  lot  of  land  in  the  latter  township,  admitted  to 
have  been  worth  more  than  fifty  pounds,  and  lived  on  it  "a  year 
or  so." 

Westfield  insists  this  marriage  to  Meads  was  illegal  and  void, 
and  hence  no  settlement  gained  by  it,  because  she  was  at  the 
time  the  wife  of  Amos  Monroe,  then  in  full  life,  to  whom  as  she 
testified  in  the  Court  of  Quarter  Sessions  she  was  married  at  the 
age  of  about  sixteen  years  "  by  Parson  Woodruff  of  Westfield," 
with  whom  she  lived  upwards  of  nineteen  years  and  had  seven 
children  and  from  whom  she  had  never  been  divorced  : — and 
that  although  she  lived  with  Meads  for  sixteen  or  seventeen 
years  after  Monroe's  death,  she  was  not  after  that  event  married1 
to  him. 

Warren  again  insists  that  the  marriage  to  Monroe  was  void,  be- 
cause he  had  been  previously  married  and  bad  a  wife  then  alive. 

The  question  then  on  which  the  cause  depends  is  whether  legal' 
evidence  was  given  by  Warren  of  the  marriage  of  Monroe  pre- 
vious to  his  marriage  with  the  pauper. 

The  evidence  of  such  marriage  is  from  the  pauper  herself,  who 
testified  that  "Monroe  as  she  understood  came  from  New  Eng- 
land— she  heard  he  had  a  wife  living  in  Goshen — the  peopie- 
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that  came  down  from  Goshen  used  to  tell  of  it  frequently — she 
•was  once  at  Goshen  and  saw  a  woman  there  who  was  said  to  be 
his  daughter. — When  she  lived  at  Sussex  on  the  Delaware  at 
.Dingman's  ferry,  there  was  a  woman  came  there  who  said  she 
was  going  to  Susquehanna  county  to  see  her  children — she  said 
she  was  Monroe's  wife.  Witness  [the  pauper]  spoke  to  Monroe 
about  it.  Monroe  admitted  the  said  woman  was  his  wife,  and 
had  four  children  by  her,  and  when  witness  reproved  him  he  said 
>he  could  sleep  with  both.  Immediatel}'  after  this  the  witness 
Jeft  him,  and  never  lived  with  him  afterwards  and  then  married 
31eads." 

The  only  parts  of  this  testimony  which  can  with  any  pro- 
priety be  urged  in  proof  of  the  marriage  are,  the  declaration  by 
the  woman  who  came  to  Dingman's  ferry  and  the  admission  by 
.Monroe  that  she  was  his  wife.  Who  were  "the  people  that 
came  down  from  Goshen  " — what  were  their  opportunities  of 
knowledge — from  what  sources  they  drew  their  information — 
do  not  appear.  The  rule  which  admits  hearsay  evidence  in  cases 
•of  pedigree,  according  to  some,  perhaps  the  best,  authorities, 
receives  it  only  from  deceased  members  of  the  family ;  and 
.according  to  those  which  allow  the  greatest  latitude,  only  from 
those  persons  who  from  living  in  habits  of  intimacy  with  the 
family  or  from  other  peculiar  circumstances  are  likely  to  have 
known  the  facts  concerning  which  their  declarations  are  offered. 
Peake  11.  Phillips  186.  Higham  v.  Ridgway,  per  Le  Blanc,  Just. 
10  East  120.  Whitelock  v.  Baker,  13  Vezey,  514.  Jackson  v. 
Browner,  18  John.  39.  Hex  v.  Eriswell,  per  Lord  Kenyan,  3  T.  JR. 
723.  Berkely  Peerage  case  4  Campb.,  per  Lawrence  J.  408,  per 
Mansfield,  C.  J.  414.  The  woman  who  w'as  said  to  be  Monroe's 
daughter  may  have  been  called,  and  may  have  been  so,  without 
.a  marriage.  The  facts,  that  the  pauper  on  the  admission  made 
by  Monroe  left  him — that  he  living  in  the  neighborhood  did  not 
reclaim  her,  and  she  afterwards  married  Meads,  may  prove  that 
he  was  weary  of  her,  and  parted  with  her  readily,  or  that  she 
was  sincere  in  the  belief  of  what  he  admitted  to  her — but  are  no 
legal  proof  whatever  of  his  marriage. 

The  character  of  the  declarations  made  by  Monroe  and  his 
Alleged  wife  are  now  to  bo  examined.  They  were  made  with- 
out oath,  in  no  judicial  proceeding,  and  in  the  absence  of  the 
present  parties.  Whatever  force  they  might  have  or  respect 
they  might  deserve,  as  admissions,  in  case  the  persons  by  whom 
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they  were  made  were  parties,  it  is  manifest  that  in  the  present/ 
case  and  'between  these  parties,  they  are  only  the  declarations  of 
persons  not  sworn  and  not  cross-examined.  As  to  the  fact  of 
marriage  then,  the  proof  of  these  declarations  is  evidence  only 
of  what  persons  have  been  heard  to  say.  Nor  as  to  any  legal' 
effect  on  the  parties  in  this  cause  is  there  any  difference  that  the 
persons  by  whom  the  declarations  were  made  were  the  alleged 
man  and  wife.  The  evidence  then  is  purely  of  the  kind  denom- 
inated hearsay — and  such  evidence,  unless  admissible  generally 
to  establish  a  marriage,  or  specially  on  a  question  of  settle- 
ment, cannot  be  received  here.  These  points  are  to  be  consid- 
ered. 

The  general  rule  of  evidence  excludes  all  hearsay.  From 
necessity  and  from  the  impracticability,  in  some  instances,  of 
other  proof,  exceptions  to  this  rule  have  been  made.  One  of 
these  is  found  in  questions  of  pedigree.  There,  declarations  of 
deceased  members  of  a  family  as  to  marriages,  as  well  as  births 
and  deaths,  are  admitted.  The  evidence  of  the  marriage  how- 
ever is  in  such  case,  but  incidental  to  the  proof  of  pedigree. 
And  to  such  extent  only;  to  the  admission  of  such  evidence  for 
such  purpose  merely,  is  the  exception  limited.  Where  marriage, 
as  in  the  case  before  us,  is  to  be  shewn  as  a  substantive,  inde- 
pendent fact,  it  is  within  none  of  the  exceptions  to  the  general 
rule,  and  hearsay  evidence  cannot  be  received.  I  do  not  mean 
that  proof  of  actual  marriage  must  always  be  given.  The  rule 
of  evidence  seems  settled  to  require  such  proof  in  two  cases 
only,  bigamy  and  crim.  con.  Morris  v.  Miller,  4  Burr.  2057.  Birt 
v.  Barlow,  Doug.  171.  Fenton  v.  Reed,  4  John.  52.  In  other  cases, 
facts  raising  a  presumption  of  marriage,  facts  from  which  an 
inference  of  marriage  may  be  justly  drawn,  will  suffice.  As  in 
other  subjects  of  evidence,  so  here,  circumstances  naturally  or 
necessarily  connected  with  the  matter  to  be  shewn,  satisfy  the 
requirements  of  the  law  and  of  truth.  Thus  in  the  case  of  Rex 
v.  Stockland,  cited  by  the  counsel  of  Warren,  Burr.  Sett,  cases  508, 
cohabitation  as  man  and  wife  for  thirty  years  was  deemed  suffi- 
cient evidence  of  marriage  to  be  the  foundation  of  an  order  of 
removal. 

Nor  is  there  one  rule  of  evidence  for  ordinary  cases,  and  another 
for  questions  of  settlement.  One  common  principle  governs 
all.  Hearsay  is  excluded  alike  from  the  latter  as  from  the 
former.  And  surety  such  is  the  dictate  of  reason  as  well  as  the 
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.rule  of  law.  Truth  and  the  means  of  investigating,  demonstrat- 
ing and  attaining  it,  must  be  uniform.  A  contrary  position  seems 
for  a  time  to  have  found  countenance  and  support  in  the  case  of 
Hex  v.  Nutley,  cited  by  the  counsel  of  Warren,  Burr.  Sett,  cases 
701,  and  the  cases  of  Rex  v.  Greenwich,  ibid.  243,  and  Rex  v. 
Wareham,  Cald.  141 ;  but  has  been  completely  exploded  by  the 
elaborate  and  conclusive  arguments  of  Lord  Kenyan  and  Justice 
Grose,  in  Rex  v.  EriswelL  3  T.  R.  707 — and  by  the  cases  of  Rex 
v.  Nuneham  Courtney,  1  East  373 ;  Rex  v.  Chadderton,  2  East  27 ; 
Rex  v.  Ferrybridge,  ibid.  52;  Rex  v.  Aberg willy,  ibid.  63,  and  Rex 
v.  Erith,  8  East  539. 

In  Rex  v.  Eriswell,  Grose  says,  "I  have  commented  on  the 
-decisions  which  were  cited  on  the  argument,  the  earliest  of  them 
being  in  1739,  and  in  no  one  of  them  has  the  question  fairly  or 
fully  come  before  the  court  or  been  decided  on  as  a  principal 
question."  And  again,  "  In  this  case  I  find  the  general  rule — 
I  find  no  decided  authority  that  forms  an  exception  to  it,  and 
•nothing  but  a  clear,  uncontroverted  decision  upon  the  point,  and 
not  the  concession  of  counsel  or  the  obiter  dictum  of  a  judge 
ought  to  form  an  exception  to  a  general  rule  of  law  framed  in 
wisdom  by  our  ancestors,  and  adopted  in  every  case  except 
where  the  exception  is  as  ancient  as  the  rule."  Lord  Kerfyon 
reviewing  the  above  mentioned  cases  of  Nutley,  Greenwich 
and  Wareham,  says,  "There  is  no  one  case  in  which  the-point 
has  been  decided.  But  even  if  there  had,  as  it  would  have  stood 
single  in  opposition  to  a  series  of  cases  I  should  not  have  much 
reliance  on  the  superstructure  when  the  foundation  failed."  In 
the  case  of  Rex  v.  Nuneham  Courtney,  the  examination  in  writ- 
ing of  the  pauper  touching  his  place  of  settlement  taken  under 
oath  before  the  two  justices  by  whom  the  order  of  removal 
was  made,  the  pauper  having  before  the  trial  in  the  sessions  ab- 
sconded, and  on  duo  search  being  undiscoverablo,  was  declared 
inadmissible.  In  Rex  v.  Chadderton,  the  pauper  had  testified 
in  the  sessions  that  his  mother  being  with  child  of  a  bastard 
Home  few  years  after  his  father's  death,  went  from  another  town- 
uliip  to  Chadderton,  and  as  ho  had  heard  from  his  mother  who 
had  boon  dead  for  some  years,  she  was  relieved  there  by  Chad- 
derton. Lord  Kenyan  says,  "The  hearsay  from  the  pauper's 
mother  is  no  evidence  at  all  of  any  fact."  In  Rex  v.  Ferrybridge, 
the  testimony  of  a  widow  of  what  she  had  heard  her  do- 
-ceasod  husband  say  respecting  his  settlemenj,  and  an  exam  in  a- 
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lion  in  writing  of  the  husband  taken  in  his  lifetime  under  oath 
•before  two  justices,  were  both  declared  incompetent.  And  Lord 
JCenyon  remarked  that  the  point  on  which  the  court  were  di- 
vided in  the  case  of  Hex  v.  Eriswell,  had  been  since  considered 
.clear  against  the  admissibility  of  the  evidence  either  as  to  the 
hearsay  of  the  pauper  or  his  examination  in  writing.  In  Hex 
v.  Erith,  the  testimony  of  the  pauper  to  declarations  of  his  de- 
ceased father  as  to  the  place  of  the  pauper's  birth  was  inadmis- 
sible to  shew  his  settlement  by  birth. 

It  appears  to  me  then,  there  was  no  legal  evidence  before  the 
sessions  of  the  alleged  marriage  of  Monroe  previous  to  his  mar- 
riage with  the  pauper,  which  therefore  was  not  invalidated.  And 
inasmuch  as  he  is  long  since  dead,  and  his  settlement  not  shewn, 
^she  was  properly  removed  to  Warren,  the  place  of  her  settle- 
ment by  birth.  Rex  v.  Norton,  Burr.  Sett,  cases  122.  Hex  v.  St. 
Sotolph,  ibid.  367.  Rex  v.  Hensingham,  Oald.  206.  Rex  v.  Woods- 
ford,  ibid.  236.  Rex  v.  Edisore,  ibid.  371. 

Let  the  order  of  the  sessions  be  quashed  and  the  order  of  re- 
moval be  affirmed. 

CITID  IN  East  Windsor  v.  Montgomery,  4  Hal.  45. 


.ADMINISTRATORS  OF  DAYTON  against  EXECUTORS  OF  BURNET. 

CEBTIOEAKI. 

Where  the  counsel  of  the  parties  to  an  appeal  agree  that  nothing  shall  be  done 
on  the  appeal  during  the  term,  and  leave  the  court  and  afterwards  the  appellee 
without  notice  to  the  appellant,  and  without  apprizing  the  court  of  what  had 
occurred,  employs  other  counsel  and  procures  the  dismissal  of  the  appeal,  the 
order  for  dismissal  will  be  reversed  by  this  court  and  the  appeal  reinstated. 

Scudder,  for  plaintiffs. 

Frelinghuysen,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.     The  judgment  of  the  justice  upon  the  verdict 
of  a  jury  was  rendered  in  favor  of  Burnet,  on  the  29th  of  July, 
1822.     At  the  ensuing  term  of  the  Court  of  Common  Pleas,  in 
September,  1822,  by  a  rule  of  that  court,  time  was  given  to 
Dayton  as  appellant,  until  the  first  day  of  the  next  term  to  re- 
.  turn  his  appeal.     On  the  first  day  of  the  next  term,  the  7th  of 
.January,  1823,  as  appears  by  a  transcript  of  entries  in  the  min- 
utes returned  .with  'the  .certiorari,  an  order  of  the  court  was 
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made  that  the  papers  of  the  appeal  which  had  been  returned  pur- 
suant to  the  rule  of  the  last  term,  should  be  "  filed  of  record." 
And  afterwards  on  the  21st  of  January,  of  the  same  term,  an 
order  of  the  court  was  made,  the  entry  of  which  is  as  follows : 
"  The  trial  of  this  appeal  being  ordered  on  by  the  court  and  the 
appellant  not  appearing  to  prosecute  the  same  it  is  ordered  that 
the  said  appeal  be  dismissed  with  costs,  and  that  the  said  appel- 
lee, the  plaintiff  below,  have  execution  for  the  amount  of  the 
judgment  recovered  before  the  justice  with  the  costs  of  this  ap- 
peal to  be  taxed."  And  all  these  proceedings  are  brought  here 
by  writ  of  certiorari  directed  to  the  Court  of  Common  Pleas. 

It  appears  before  us  that  after  the  first  order  on  the  appeal  of 
January  Term,  1823,  was  made,  the  counsel  of  Dayton,  and  the 
counsel  originally  employed  by  Burnet,  having  occasion  to  at- 
tend another  court,  agreed  that  nothing  further  should  be  done 
upon  the  appeals,  in  which  they  were  mutually  concerned,  dur- 
ing that  term,  and  left  the  court.  Afterwards  Burnet,  without 
notice  to  the  appellant,  and  without  apprizing  the  court  of  what 
had  occurred,  and  possibly  without  himself  knowing  it,  for  of 
that  we  are  not  informed,  employed  other  counsel  and  procured 
the  order  for  the  dismissal  of  the  appeal.  An  order  made  under 
such  circumstances  ought  not  to  be  sustained.  This  court  has- 
repeatedly  set  aside  the  judgments  of  justices  obtained  by  sur- 
prise and  circumvention,  and  in  the  case  of  Truax  v.  Robertsr 
1  South.  288,  a  judgment  was  reversed  because  the  defendant 
was  prevented  from  attendance  by  imprisonment  for  contempt 
of  the  Court  of  Oyer  and  Terminer  with  which  the  plaintiff 
had  no  concern. 

It  was  said,  at  the  bar,  that  if  the  appellant  is  entitled  to  relief 
ho  might  have  obtained  it  by  mandamus  requiring  the  court  to- 
proceed  to  hear  and  determine  the  appeal.  However  that  may 
be,  the  appellant  may  nevertheless  if  he  think  proper  clear  out 
of  the  way  by  cortiorari  the  order  by  which  ho  is  aggrieved. 

It  was  also  said,  that  it  is  shewn  by  the  papers  returned  here 
that  the  appeal  was  not  demanded  nor  the  affidavit  filed  in  due 
and  legal  season,  and  therefore  the  appeal  was  rightfully  dis- 
missed. But  it  is  certain  that  these  defects  were  not  taken  into 
view  by  the  court,  nor  was  the  appeal  dismissed  on  that  ground, 
but  solely  as  is  expressed  in  the  order,  for  want,  of  prosecution. 
Whether  these  defects  were  waived  and  the  appeal  entered  by 
consent,  or  wore  otherwise  satisfactorily  explained  and  cured,  or 
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whether  they  were  entirely  overlooked,  we  know  not; — and 
what  is  their  effect  on  the  rights  of  the  appellant  or  the  appeal 
he  has  made  we  inquire  not,  leaving  them  by  the  order  we  make 
to  the  court  below,  the  proper  tribunal,  and  without  the  slightest 
prejudice  to  the  appellee.  Let  the  order  of  the  Court  of  Com- 
mon Pleas,  for  the  dismissal  of  the  appeal  and  for  the  issuing  of 
execution  be  quashed,  set  aside  and  made  void,  and  let  there  be 
entered  a  rule  on  that  court  to  proceed  as  if  that  order  had 
never  been  made. 


THOMAS  GIBBONS  against  ELIAS  WADE. 

CEETIOKABI. 

When  a  state  of  facts  is  duly  and  regularly  brought  before  this  court,  the- 
court  will  look  into  them,  to  ascertain  whether  the  conclusion  drawn  from 
them  by  the  court  below  is  correct  in  point  of  LAW,  but  will  not  investigate  a 
variety  of  evidence  to  determine  whether  the  inferior  tribunal  formed  a  con- 
clusion, correct  in  point  of  fact. 

J.  J.  Chetwood,  for  plaintiff. 
W.  Chetwood,  for  defendant. 
The  opinion  of  the  court  was  delivered  by 

EWINQ,  C.  J. — This  case  conges  before  us  on  a  return  to  a  eer- 
tiorari,  and  a  state  of  the  case  before  the  Court  of  Common* 
Pleas  agreed  upon  by  the  parties. 

In  the  action  below,  Wade,  the  owner  of  certain  goods,  sued 
Gibbons  the  proprietor  of  a  boat  or  vessel,  plying  between  New 
•York  and  the  Eising  Sun  ferry,  near  Elizabeth  Town,  for  damage- 
done  to  the  goods  in  the  course  of  their  transportation  and. 
obtained  a  judgment  for  seventy-five  dollars. 

Gibbons  shews  he  had  given  public  notice  which  was  knowi* 
by  Wade,  that  he  would  carry  for  one-third  less  than  the  cus- 
tomary prices,  but  that  he  would  "  not  be  answerable  for  any  loss- 
in  the  transportation  of  any  freights,"  and  insists  that  Wade  hav- 
ing placed  his  goods  on  board  the  vessel  for  transportation  upor> 
these  terms,  cannot  legally  recover  for  the  alleged  damage,  and 
that  the  judgment  of  the  Common  Pleas  is  therefore  erroneous. 

But  one  of  the  terms  of  the  notice  as  appears  by  the  return  to 
the  certiorari  is,  "  that  the  boats  are  excellent  and  in  good 
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order,  and  will  be  kept  so."  And  from  the  state  of  the  case  it 
appears,  one  of  the  witnesses  for  Wade  testified  that  "  the  boat 
was  in  very  bad  order  and  liable  to  leak."  Moreover  it  was  con- 
tended, at  the  bar  here,  by  the  counsel  of  Wade,  that  the  damage 
resulted  from  the  negligence  of  the  boatmen  of  Gibbons  in  not 
storing  the  goods  on  their  arrival,  but  leaving  them  on  board 
all  night:  and  one  of  the  witnesses  testified  that  the  goods  were 
left  on  board  all  night,  that  before  the  master  and  hands  quit  the 
boat  they  examined  and  found  no  water  in  her — that  the  goods 
might  have  been  taken  out  of  the  boat  and  stored  that  evening 
without  much  trouble,  and  that  the  next  morning  there  were  five 
or  six  inches  of  water  in  the  boat,  and  the  goods  wet.  On  the 
other  hand  it  appears,  a  witness  for  Gibbons  testified  that  the 
boat  was  a  first  rate  boat,  and  in  excellent  order,  that  by  reason 
of  adverse  winds  she  did  not  reach  the  store  house  until  about 
..etin  set,  that  the  master  examined  the  boat  and  freight  and  found 
/all  things  in  good  order,  and  that  it  had  been  the  custom  at  all 
the  ferries  when  a  boat  arrived  at  the  store  house  after  sun  down 
mot  to  unload  the  freight  until  morning. 

It  is  manifest  then,  there  were  questions  of  fact  before  the 
'Court  of  Common  Pleas:   and  that  court  may  have  rendered 
the  judgment  complained  of,  either  because  the  charge  of  negli- 
.gerice  was  proved,  or  because  the  boat  was  in  very  bad  order  and 
liable  to  leak,  and  hence  the  damage  to  the  goods ;  and  if  so,  it  is 
,  liot  pretended  to  impugn  the  judgment:  or  because  believing  the 
:  boat  in  good  order  and  the  immediate  storage  not  required,  they 
.  sustained  the  position  declared  erroneous  by  the  counsel  of  Gib- 
On  what  ground  they  proceeded,  the  state  of  the  case 
not  inform  UH.    When  a  state  of  facts  is  duly  and  regularly 
Ibrought  here,  this  court  will  look  into  them  to  ascertain  whether* 
\the  conclusion  drawn  from  them  by  the  court  below  is  correct 
in  point  of  law,  but  this  court  will  not  investigate  a  contrariety 
of  evidence  to  determine  whether  the  inferior  tribunal  formed  a 
conclusion  -correct  in  point  of  fact,  Angus  v.  Radin  2  South. 
815.     The  state  of  the  case  exhibited  to  us  is  not  a  state  of  the 
tacts,  but  of  the  evidence  from  which  the  facts  may  be  deduced 
by  a  competent  tribunal;  in  short,  it  is  a  statement  of  the  evi- 
dence a«  given  in  the  Court  of  Common  Pleas.     Inasmuch  then 
as  that  court  may  not  have  proceeded  on   the  legal   position 
alleged  here  to  be  erroneous,  but  may  have  decided  on  grounds 
which,  if  true  in  fact,  and  of  such  truth  this  court  are  not  fo 
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inquire,  are  not  and  cannot  be  controverted,  we  cannot  say  that 
legal  error  is  shewn  in  the  judgment  in  question. 

However  desirable  it  may  be  to  the  parties  to  have  the  opinion 
of  this  court  on  the  legal  effect  of  the  notice  given  by  the  owner 
of  the  boat,  it  is  evident  that  such  opinion  if  now  expressed, 
having  no  influence  on  the  decision  of  the  cause,  would  be  a 
mere  obiter  dictum,  and  from  it  therefore  we  ought  to  abstain. 

Let  the  judgment  be  affirmed. 

CITED  IN  Baldwin  v.  Simmons,  4  Hal.  196. 


OVERSEERS  OF  BLOOMFIELD  against  OVERSEERS  OF  ACQUACKA- 
NUNCK. 


CERTIORARI. 


A  service  for  one  year  under  a  voidable  indenture  of  apprenticeship,  is  suffi- 
cient to  gain  a  settlement,  although  the  indenture  should  afterwards,  and 
previous  to  the  completion  of  the  term  of  service  mentioned  therein,  be  avoided 
by  the  apprentice. 

Dodd  and  Frelinghuysen,  for  Bloomfield. 
Dickerson  and  ffornblower,  for  Acquackanunck. 
The  opinion  of  the  court  was  delivered  by 

EWING.  C.  J.  By  an  order  of  two  justices  of  the.  peace,  Hal- 
magh  Everson,  a  pauper,  was  removed  from  the  township  of 
Acquackanunck  to  the  township  of  Bloomfield,  in  the  county  of 
Essex.  Bloomfield  appealed.  The  order  was  affirmed  in  the 
sessions,  and  both  orders,  with  a  state  of  the  case,  are  now 
brought  here  on  certiorari. 

The  pauper  was  born  in  Acquackanunck,  and  in  the  year  1812, 
was  bound  as  an  apprentice  by  indenture  to  Israel  Crane  and 
Daniel  D.  Beach,  of  the  township  of  Bloomfield,  to  serve  until 
he  should  arrive  at  the  age  of  twenty-one  years.  The  age  of 
the  apprentice  was  not  inserted  in  the  indenture  which  in  other 
respects  was  regular  and  formal.  The  pauper  served  his  mas- 
ters in  the  township  of  Bloomfield  until  October,  1818,  when  he 
made  complaint  of  misusage  to  a  justice  of  the  peace  of  the 
county,  before  whom,  with  the  apprentice,  one  of  the  masters 
attended,  and  the  justice,  not  being  able  to  compound  the  mat- 
ter, called  to  his  assistance,  agreeably  to  the  statute,  two  other 
justices,  who  being  met,  the  pauper,  but  neither  of  the  masters, 
appeared  before  them.  One  of  the  justices  having  examined  the 
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indenture,  informed  the  pauper  that  his  master  could  not  hold 
him  as  an  apprentice  because  his  age  was  not  inserted  in  the 
indenture.  No  other  proceeding  was  had  before  the  justices, 
The  pauper  did  not  return  to  his  masters  or  serve  them  any 
longer,  and  destroyed  his  indenture,  three  years  of  the  term  of 
service  mentioned  in  it,  being  then  unexpired. 

On  the  part  of  Bloomfield,  seeking  here  to  quash  the  Orders 
of  the  justices  and  the  sessions,  it  is  contended  that  the  pauper 
did  not  obtain  a  settlement  in  that  township  by  service  of  six 
years  and  upwards  as  an  apprentice  under  the  said  indenture, 
because  the  indenture  was  voidable,  the  age  of  the  apprentice 
not  being  inserted,  and  because  under  a  voidable  indenture,  if  at 
any  time  during  the  period  of  service  intended  by  it,  although 
after  a  service  under  it  for  one  year  and  upwards,  it  should  be 
avoided,  no  settlement  has  been  gained. 

It  is  agreed  on  both  sides,  and  rightly,  that  this  indenture  was 
voidable,  not  void.  It  is  also  agreed  that  the  service  under  a 
voidable  indenture  during  the  term  mentioned  in  it,  if«forty  days 
in  England,  or  one  year  in  New  Jersey,  will  give  a  settlement. 
The  first  question  then  to  be  examined,  in  order  to  arrive  at  a 
correct  result  in  the  present  case  is,  whether  a  service  for  less- 
than  the  whole  period  though  more  than  forty  days  in  England, 
or  one  year  in  New  Jersey,  will  give  a  settlement. 

The  cases  read  by  the  counsel  of  Bloomfield  do  not  prove  the 
negative  of  this  question.  In  Rex  v.  St.  Nicholas  in  Ipswicht 
Burr.  Sett.  Cases  91,  the  sole  question  was,  whether  the  inden- 
ture being  for  a  less  time  than  seven  years  was  void  or  voidable, 
it  being  undisputed  that  in  the  former  case  there  was  not,  and 
in  the  latter  there  was,  a  settlement.  But  the  point  before  us 
was  not  and  could  not  have  been  raised,  for  there  the  service 
and  inhabitancy  were  for  the  whole  time,  the  four  years,  men- 
tioned in  the  indenture.  When  Lord  Hardwicke,  speaking  of 
the  indenture,  remarks — "It  has  had  its  effect  between  the 
parties.  Neither  of  them  has  thought  fit  to  take  advantage  of 
any  defect  in  it."  He  does  not  mean  to  say  there  would  have 
been  no  settlement  if  advantage  had  been  taken  of  the  defect 
after  forty  days — but  to  expose  the  unreasonableness  of  an 
attempt  on  the  part  of  the  parish  which  had  the  benefit  of  the 
apprentice's  service  to  defeat  the  settlement.  So  in  Hudson  v* 
Taghkanac,  13  John.  248,  the  full  and  entire  service  was  ren- 
dered according  to  the  indenture.  In  the  case  of  Heading  V, 
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Cumree,  5  Binney  82,  the  service  was  performed  during  the 
whole  term  mentioned*  in  the  indenture,  the  greater  part  under 
a  voidable  assignment,  which  when  both  parties  had  chosen  to 
abide  by  it.  Chief  Justice  Tilgham,  considered  a  good  assignment 
for  the  purpose  of  gaining  a  settlement — but  he  uses  no  expres- 
sion indicAting  an  opinion  that  the  whole  term  of  service 
was  necessary  to  be  performed.  Judge  Yates  plainly  declares 
the  contrary.  He  says — "At  all  eveftts  I  think  the  defect  of 
an  assignment  before  a  justice  of  the  peace,  cannot  be  taken 
advantage  of  by  that  borough  on  a  question  of  settlement.  The 
present  indenture  was  executed  before  the  Register  of  German 
Passengers  and  its  validity  cannot  be  questioned.  The  servant 
having  served  under  it  twelve  months,  gained  -thereby  a  settle- 
ment." Now  the  period  of  twelve  months  of  which  he  speaks, 
was  not  the  term  contained  in  the  indenture  but  the  period  of 
service  required  by  their  statute  to  give  a  settlement.  In  the 
case  of  Hopewell  v.  Amwell,  in  this  court,  1  Hoisted  169,  the 
present  question  was  not  raised.  An  instrument  of  writing  in 
the  form  of  an  indenture  but  without  seal  of  wax  or  wafer,  was 
held  not  to  be  an  indenture  of  apprenticeship  within  the  mean- 
ing of  our  statute,  and  of  course  no  settlement  was  gained  by  a 
service  under  it. 

These  are  the  cases  cited  on  the  argument  by  the  counsel  of 
Bloomfield.  On  the  other  hand  there  are  cases  in  the  English 
books,  which  shew  that  the  whole  period  of  service  is  not 
required  to  be  performed. 

In  The  King  v.  St.  Petrox,  Burr.  Sett,  cases,  248.  1  Wils. 
96,  a  settlement  was  gained  under  a  voidable  indenture  though 
the  whole  period  of  service  was  not  accomplished.  In  the 
case  of  The  King  v.  St.  Petrox  in  Dartmouth,  4  T.  R.  196,  the 
pauper  had  been  bound  apprentice  to  one  Richard  Hayne,  an 
infant,  until  he  should  attain  the  age  of  twenty-one  years,  and 
served  in  the  parish  of  Slapton,  until  he  became  twenty  years 
old.  'The  indenture  was  deemed  voidable  from  the  infancy 
of  the  master,  but  a  settlement  was  gained  in  Slapton,  although 
the  whole  period  mentioned  in  the  indenture  was  not  served. 
In  the  case  of  The  King  v.  Gainsborough,  Burr.  Sett,  cases, 
586,  the  pauper  was  bound  as  an  apprentice  to  a  mariner 
to  learn  his  art,  and  serve  him  for  four  years — and  by 
indenture  not  enrolled.  He  served  during  three  years  and 
three  mouths,  mostly  on  board  at  sea,  but  inhabited  in  West 
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Stockwith  the  first  fourteen  days,  or  upwards,  and  so  many 
days  afterwards,  at  different  times,  as  with  the  said  fourteen 
days  amounted  to  upwards  of  forty  days,  and  in  no  other 
parish  for  forty  days  during  the  said  term.  He  and  his 
master  parted  by  consent  and  he  was  held  to  have  obtained 
a  settlement  in  West  Stockwith,  though  under  a  voidable 
indenture  and  with  an  inhabitancy  of  somewhat  more  than 
forty  days.  In  the  case  of  The  King  v.  East  Bridgeford, 
Burr.  Sett,  cases,  133,  2  Str.  1115,  a  settlement  was  adjudged 
by  inhabitancy  under  a  voidable  assignment  of  an  indenture 
of  apprenticeship.  It  is  true  the  services  and  inhabitancy  were 
for  the  remainder  of  the  term.  But  the  court  say  "  this  was  a 
good  settlement  in  East  Bridgeford,  where  the  apprentice 
lived  above  forty  days  with  Baggaley."  And  "they  observed 
that  an  assignment  of  an  apprentice  is  not  considered  as  a 
strictly  legal  transaction,  because  the  person  of  a  man  is  not 
strictly  and  legally  assignable,  but  it  has  been  an  equitable  con* 
struction  that  where  an  apprentice  has  lived  forty  days  under 
an  assignment,  he  shall  thereby  gain  a  settlement  because  of  the 
consent."  In  The  King  v.  Stockland,  Cald.  60,  Lord  Mansfield 
says. — "Though  an  apprentice  is  not  strictly  assignable,  and 
cannot  be  transmitted  to  executors,  yet  if  after  the  death  of  his 
master  he  continues  with  the  executor  in  the  character  of  an 
apprentice,  and  afterwards  goes  to  live  with  another  person  in 
another  parish,  this  must  be  taken  as  a  continuation  of  the  ser- 
vice under  the  original  indentures,  and  gives  a  settlement  by  a 
residence  of  forty  days." 

These  cases  fully  prove  that  the  service  of  the  whole  terra 
under  a  voidable  indenture  is  not  required.  And  sound  reason^ 
ing  leads  to  the  same  result.  A  voidable  indenture  is  valid,  sub- 
sisting and  operative  until  it  be  avoided  by  those  who  have 
power  over  it.  Of  that  opinion  was  this  court  in  the  case  of 
Hopewell  v.  Amwell,  already  cited.  "  For  though  the  indentures 
were  voidable"  says  Chief  Justice  Kirkpatrick,  "yet  they 
wore  not  void,  but  subsisting  indentures,  until  avoided  by  the 
parties."  A.  feme  covert  may  purchase  lands  without  the  consent 
of  her  husband,  and  the  conveyance  is  good  during  the  cover- 
ture, until  ho  avoids  it  by  some  act  declaring  his  dissent,  Co. 
Lit.  3  a.  Of  a  voidable  act  a  stranger  may  not  take  advantage, 
5  Bac.  Abr.  tit.  void  and  voidable,  F.  1.  A  voidable  indenture 
'may  be  avoided  by  the  master  or  servant  who  were  parties  to  it 
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but  not  by  the  parish,  Burr.  Sett,  cases,  97.  Service  for  forty 
days  under  an  indenture  of  apprenticeship  gives  in  England  a 
settlement  in  the  parish  where  the  apprentice  resides,  3  Burn. 
Just.  377.  From  these  principles  it  clearly  follows,  that  the 
voidable  indenture  operating,  so  far  as  the  parish  is  concerned, 
precisel}'  like  a  perfect  instrument  during  the  forty  days,  a  set- 
tlement is  thus  gained,  and  whether  the  residue  of  the  term  be 
served  or  not  is  wholly  unimportant. 

Let  us  now  examine  our  statute  for  the  settlement  of  the 
poor.  Rev.  Laws  35,  Sec.  1.  Every  person  who  shall  have  served 
an  apprenticeship  under  indenture,  shall  obtain  a  legal  settlement 
in  the  township  in  which  such  apprentice  shall  first  serve  with 
his  or  her  master,  or  mistress,  for  the  space  of  one  year; — and 
if  afterwards,  such  apprentice  shall  duly  serve  in  any  other 
place  for  the  space  of  one  full  yeav,  such  apprentice  shall  obtain 
a  legal  settlement  in  the  township  where  such  apprenticeship 
was  last  performed.  By  the  just,  sound  and  uniform  construc- 
tion of  this  statute,  to  serve  as  an  apprentice  under  an  indenture 
for  one  full  year  in  a  township  gives  a  settlement.  The  con- 
struction claimed  by  the  counsel  of  Bloomfield,  that  the  inden- 
ture must  operate  during  the  whole  period  contemplated  in  it, 
that  such  period  must  be  fulfilled,  is  incorrect  and  cannot  be 
sustained.  Can  it  be  possible  the  Legislature  would  have  re- 
quired ,the  whole  period,  perhaps  of  6  or  7  or  8  years,  to  be 
served  in  order  to  give  efficacy  to  a  service  for  one  year  ?  Can 
the  construction  be  sound  which  would  defeat  a  settlement  after 
5  or  6  years  service,  under  a  perfect  indenture,  for  to  such  as 
well  as  to  those  voidable  the  rule  must  extend,  because  shortly 
before  the  completion  of  the  term,  the  apprenticeship  was  dis- 
solved by  the  death  of  the  master,  the  consent  of  the  parties,  a 
dischaige  for  misusage  or  by  some  other  legal  cause.  The 
argument  rests  on  a  misconception  of  the  word,  apprenticeship. 
"Served  an  apprenticeship  under  an  indentui'e" — which  does 
not  here  signify  the  whole  period  specified  in  the  instrument,  as 
is  irresistibly  shewn — and  proved  to  embrace  one  year  only — by 
the  subsequent  clause,  "if  afterwards  such  apprentice  shall  duly 
serve  in  any  other  place  for  the  space  of  one  full  year,  such- 
apprentice  shall  obtain  a  legal  settlement,  in  the  township 
where  such  apprenticeship  was  last  performed." 

It  remains  to  inquire  into  the  effect  of  the  avoidance  of  the 
indenture  by  the  pauper  after  the  year's  service.     Such  act  does 
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not  render  the  instrument  void  ab  initio.  As  already  shewn  it 
is  a  subsisting  indenture  until  avoided.  By  the  service  for  a 
year  the  settlement  became  fixed.  That  could  not  be  effected 
by  the  subsequent  destruction  of  the  indenture.  It  was  opera- 
tive until,  accompanied  by  the  service,  a  settlement  was  gained. 
The  rights  of  others  besides  the  parties  to  the  instrument,  of 
the  township  where  the  pauper  had  been  previously  settled, 
became  involved.  Over  these  the  pauper,  who  is  considered 
indifferent  in  questions  of  settlement,  could  exercise  no  control. 
The  avoidance  of  the  indenture  did  not  therefore  by  retroaction 
tvipe  away  the  effect  produced  while  a  subsisting  instrument. 

The  grounds  assumed  by  the  counsel  of  Bloomfield  are  not 
tenable — the  last  legal  settlement  of  the  pauper  is  in  that  town- 
ship. The  orders  of  the  justices  and  of  the  sessions  should 
therefore  be  affirmed. 


JOHN  WOOLLEY  against  DAVID  SERGEANT. 

OEETIOEAEI. 

A  note  in  writing  by  A.  directed  to  C.  requesting  him  to  credit  B.  or  bearer 
thirty  dollars,  and  he  A.  would  pay  C.  is  not  a  bill  of  exchange,  or  negotiable 
note ;  and  a  person  who  guarantees  such  an  instrument  is  bound  to  see  that  the 
drawer  pays  according  to  the  terms  of  it,  and  cannot'  set  up  want  of  demand  or 
notice  as  a  defence.  « 

Woolley  the  plaintiff  in  certiorari  prosecuted  Sergeant,  in  the 
court  for  the  trial  of  small  causes  in  an  action  of  debt  and  among 
other  items  of  his  state  of  demand  there  was  one  as  follows: 
"  March  24th,  1822.  To  John  Miller's  note  or  draft  at  30  days, 
in  favor  of  this  plaintiff,  on  this  defendant,  accepted,  830."  The 
instrument  offered  in  evidence  before  the  justice  in  support  of 
this  charge  was  in  the  words  following,  "Mr.  David  Sergeant, 
please  to  credit  John  Woolley,  or  bearer,  thirty  dollars,  and  I 
will  pay  you  by  the  tenth  day  of  April  next,  and  you  will  oblige 
your  friend,  JOHN  MILLEE. 

March  24,  1822." 

On  the  back  of  this  instrument  was  this  indorsement  "  I 
guarantee  the  within  27th  March,  1822,  John  Woolley."  The 
justice  on  the  trial  of  the  cause  before  him,  rendered  judgment 
for  Woolloy  the  plaintiff  for  the  whole  amount  of  his  demand ; 
from  this  judgment  Sergeant  appealed,  and  the  Court  of  Com- 
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•mon  Pleae,  on  the  trial  of  the  appeal  reversed  the  judgment  of 
the  justice,  and  rendered  judgment  in  favor  of  Sergeant,  on  a 
«et-off  for  $12.45.  To  reverse  this  judgment  of  the  Common 
Pleas  Woolley  brought  this  certiorari. 

J.  W.  Mill&r,  for  plaintiff. 

H.  Ford,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

FORD,  J.  This  case,  which  originated  in  the  court  for  small 
causes,  went  into  the  Common  Pleas  by  appeal,  and  into  this 
court  by  certiorari,  presents  a  question  touching  the  legal  respon- 
sibilities of  a  guarantee  under  the  following  circumstances.  One 
Miller  drew  a  request  upon  Sergeant,  to  credit  $30  on  book  ac- 
count to  Woolley;  he,  Miller,  promising  to  pay  the  money  at  a 
certain  day;  and  Woolley  himself  giving  a  guaranty  of  this 
promise  on  the  'back  of -the  instrument.  Sergeant  never  de- 
manded payment  of  Miller,  though  the  latter  lived  in  good 
credit  several  months  after  the  money  became  payable,  before 
he  removed  out  of  the  place,  leaving  it  wholly  unpaid  and  lost. 
The  question  is,  on  which  party  the  law  imposes  this  loss? 

In  cases  of  guaranty  and  suretyship,  the  law  regulates  the  re- 
sponsibility of  parties  by  a  general  rule ;  but  with  its  usual  sagacity, 
.it  provides  that  general  rule  with  every  wise  and  necessary  excep- 
tion ;  so  that  the  general  rules  of  law  appear  open  and  plain,  like 
•common  high  ways,  while  the  exceptions  resemble  drift  wa}Ts,  and 
lanes,  by  being  a  little  more  intricate,  but  very  useful  and  commo- 
•dious  in  their  places.  The  general  rule  of  suretyship  assumes  this 
plain  and  simple  form;  that  if  the  principal  fails  to  pay  or  per- 
iform  according  to  his  undertaking,  the  surety  must  pay  or  per- 
form in  his  stead.  It  is  this  general  rule  which  governs  the 
.responsibility  of  parties  to  all  covenants,  recognizances,  bonds, 
-special  agreements,  and  similar  undertakings.  Thus  if  a  person 
give  a  bond  on  the  borrowing  of  money,  and  A.  who  has  no 
.interest  in  the  transaction,  join  in  the  bond  as  security,  he  renders 
.himself  responsible  till  the  money  is  actually  paid.  The  creditor 
has  nothing  whatever  to  do;  it  becomes  the  duty  of  the  surety 
>iosee  that  the  principal  pays  the  money.  6  Ves.Jun.  734,  Wright 
v.  Simpson.  If  the  case  before  us  come  therefore  under  the  gen- 
eral rule,  it  certainly  is  the  duty  of  the  surety  to  see  that  Miller 
ipays  the  money,  or  else , to  pay  it  for  him. 
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But  an  inquiry  yet  remains  to  be  made  touching  the  excep- 
tion to  the  general  rule;  and  whether  this  guaranty  may  not 
come  under  such  exception.  The  mercantile  transactions  of  the 
country,  which  are  mostly  done  on  short  periods  of  credit,  and 
constitute  a  great  portion  of  the  common  mass  of  business,  gen- 
erally employ  in  their  traffic  two  kinds  of  paper,  under  the 
names  of  bills  of  exchange  and  negotiable  notes ;  and  the  lawr 
out  of  favor  to  commerce,  has  made  for  these  mercantile  instru- 
ments, an  exception  to  the  general  rule,  by  making  the  respon- 
sibility of  parties  thereto,  conform  to  the  custom  of  merchants. 
Under  this  exception,  the  parties  find  their  duties  very  different 
from  those  under  the  general  rule,  and  nearly  inverted;  for 
here  the  surety  has  nothing  to  do ;  while  the  most  punctual  dili- 
gence is  exacted  from  the  creditor  ;  he  must  make  a  demand  of 
the  debt  as  soon  as  it  becomes  duo,  and  give  immediate  notice 
of  non-payment  to  the  surety;  a  neglect  of  either  of  which 
duties  will  absolve  the  surety  in  case  of  a  loss.  But  this  ex- 
ception, founded  on  the  law  merchant  extends  to  commercial 
instruments  only,  and  was  never  applied  to  paper  not  of  that 
character  in  any  instance  within  my  knowledge.  Now  a  note 
or  bill  of  exchange  never  comes  within  the  custom  of  merchants 
unless  it  be  drawn  to  order  or  bearer  in  negotiable  form,  and; 
for  the  payment  of  money.  But  the  instrument  giving  rise  to- 
the  present  dispute  amounts  neither  to  a  bill  of  exchange -under 
the  custom  of  merchants  nor  to  a  negotiable  note  under  the 
provisions  of  the  statute;  for  it  does  not  require  Sergeant  to' 
pay  a  cent  of  money ;  but  only  to  give  credit  pn  a  book  account; 
and  it  confines  this  request  of  credit  to  Woolley  himself;  so 
that  in  the  nature  of  things  it  does  not  admit  of  being  indorsed 
over  to  another  person,  nor  of  entering  into  circulation  like 
mercantile  paper  from  hand  to  hand;  nay  it  does  not  remain  in1 
the  hands  even  of  the  person  in  whose  favor  it  is  drawn.  In< 
the  case  of  Philips  v.  Astling,  2  Taunton  206,  the  guaranty 
respected  a  regular  bill  of  exchange;  it  did  also  in  the  three 
cases  from  3  Taunt.  130,  8  East  242,  and  2  John.  Cases  507. 
But  in  Merle  v.  Wells,  2  Camp.  4T3,  a  recovery  was  obtained 
against  a  defendant  who  had  guaranteed  the  payment  of  a  book 
debt,  without  any  evidence  of  a  demand  on  the  principal ;  and  a 
recovery  under  like  circumstances  was  had  in  the  case  of 
Mason  v.  Pritchard,  2  Camp.  436.  An  effort  was  formerly  made 
in  his  court  to  bring  an  endorsed  obligation  within  the  custom 
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of  merchants;  but  it  failed  on  the  ground  of  not  coming  within* 
the  custom  or  the  statute.     G-arretsie  v.  Vanness,  1  Pen.  20. 

The  present  guaranty  is  given  upon  an  instrument  in  no  wise 
commercial,  in  no  respect  negotiable,  nor  capable  of  circulation  in 
the  general  market;  and  an  example  of  placing  such  instru- 
ments under  the  regulations  provided  for  commercial  paper  only, 
beside  perverting  the  law  merchant  to  a  foreign  use,  and  con- 
founding the  general  rule  and  exception  together,  would  spread 
a  net-work  of  forms  over  the  non-commercial  and  plain  dealings 
of  the  country,  and  catch  and  entangle  the  property  of  those 
who  are  not  merchants  nor  familiar  with  the  numerous  rules 
that  govern  their  peculiar  paper.  The  security  stood  bound 
under  the  general  rule  in  this  case  to  see  to  the  payment  of  the 
money,  and  therefore  the  judgment  of  the  Common  Pleas  ought 
to  be  affirmed. 

Judgment  affirmed. 


THE  STATE  against  WILLIAM  HOLLIDAY,  one  of  the  Overseers  of  the 
Highways  of  the  township  of  Lower  Penn's  Neck,  in  the  county  of  Salem. 

To  the  alternative  mandamus  issued  under  a  rule  of  this  court 
of  November  Term,  1825,  the  following  return  was  made:  "I 
William  Tlolliday  in  the  within  writ  of  mandamus  mentioned 
to  the  Honourable  the  Justices  of  the  Supreme  Court  of  Judica- 
ture of  the  State  of  New  Jersey,  do  make  return  and  certify, 
That  I  the  said  William  Holliday  was  not  at  the  time  when  the 
said  writ  was  delivered  to  me  nor  have  at  any  time  since  been' 
an  overseer  of  the  highways  in  and  for  the  said  township  of 
Lower  Penn's  Neck  in  the  said  county  of  Salem.  And  I  the 
said  William  Holliday,  do  further  return  and  certify  that  at  a 
town  meeting  held  in  and  for  the  said  township  of  Lower  Penn's 
Neck,  in  the  county  of  Salem  on  the  second  Tuesday  to  wit,  on- 
the  ninth  day  of  March,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  twenty-four,  by  virtue  of  an  act  of  the  Legis- 
lature of  the  State  of  New  Jersey,  entitled,  "An  act  incorporat- 
ing the  inhabitants  of  township,  designating  their  powers  and- 
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regulating  their  meetings,"  I  was  chosen  an  overseer  of  the 
highways  in  and  for  the  said  township,  and  that  I  served  in  the 
said  office  of  overseer  of  the  highways  in  and  for  the  said  town- 
ship for  the  space  of  one  year,  next  ensuing  my  said  election, 
(signed.)  WILLIAM  HOLLIDAY. 

Jeffers,  having  obtained  a  rule  to  shew  cause,  now  moved  to 
make  the  same  absolute  and  to  quash  the  return.  The  first 
-clause  of  the  return  is  evasive  and  insufficient.  The  overseer 
does  not  deny  the  suggestion  in  the  writ  that  the  road  was 
assigned  to  him  by  the  township  committee.  He  does  not  deny 
that  he  was  overseer  when  the  writ  issued,  nor  should  he  be  per- 
mitted to  deny  it  as  he  appeared  in  court  on  the  rule  to  shew 
cause  why  the  writ  should  not  issue,  and  resisted  the  allowance 
of  the  writ  without  questioning  the  official  station  imputed  to 
him.  Farther,  he  should  have  shewn  why  he  was  not  overseer. 
The  second  clause  is  no  answer  to  the  writ.  He  may  have  been 
legally  overseer  in  1825,  notwithstanding  his  having  been  so  in 
1824.  2  Term  Rep.  456,  4  Bac.  518.  519. 

Dayton  insisted  that  the  return  was  legal  and  sufficient.  As  to 
the  first  clause,  the  fact  returned  if  true  is  sufficient.  It  was  not 
necessary  to  shew  why  he  was  not  overseer  in  the  return.  If  in  fact 
he  was  not  so,  that  is  sufficient.  Nor  can  any  prejudice  result  from 
the  defence  made  on  the  rule  to  shew  cause.  That  was  not  the 
time  or  place  to  dispute  the  fact — questions  of  law  alone  were 
then  to  be  considered.  And  the  defendant  was  to  be  bound  by 
the  writ,  not  when  it  issued  but  when  it  was  served  u.pon  him. 
The  second  clause,  he  contended,  was  a  good  return  because 
having  served  one  year  in  the  office  the  defendant  could  not  be 
compelled  to  servo  the  next  year.  Mev.Laws,  725.  sect.  4. 

BY  THE  COUET. — The  matter  stated  in  the  first  clause  of  the 
return  if  true  is  a  sufficient  answer  to  the  writ.  If  when  it  was 
delivered  to  Holliday  he  was  not  overseer,  he  ought  not  to  be 
compelled  to  open,  clear  out  and  repair  the  road  in  question,  nor 
indeed  could  he  legally  do  so.  His  resistance  to  the  rule  to 
hhew  cause  cannot  prevent  him  from  making  such  return,  for 
without  expressing  any  opinion  as  to  the  effect  of  his  omission 
then  to  deny  his  holding  the  office,  such  effect  could  extend  only 
to  the  time  of  issuing  the  writ.  And  inasmuch  as  afterwards 
and  before  it  was  delivered  to  him  he  may,  under  certain  cir- 
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cumstances,  have  legally  ceased  to  be  overseer,  we  cannot  under- 
take to  say  no  such  circumstances  occurred,  or  to  preclude  him 
from  alleging  what  if  true  is  a  sufficient  reason  for  his  non-com- 
pliance; and  the  more  especially  as  the  truth  and  legality  of 
the  cause  assigned  by  him  is  placed  in  the  regular  mode  of  trial, 
and  if  false,  he  will  be  subject  to  damages  and  costs.  It  is  not 
deemed  necessary  to  shew  in  the  return  why  he  was  not,  or  had 
ceased  to  be,  overseer.  The  general  rules  of  pleading  require 
simplicity  and  repudiate  argumentation. 

The  second  cause  stated  in  the  return  is  entirely  insufficient. 
The  fourth  section  of  the  act  respecting  townships  does  not 
render  a  person  ineligible  to  office  for  successive  years,  but 
only  saves  him,  after  sei'ving  one  year,  from  being  compelled 
against  his  will  to  serve  the  same  office  within  five  years.  Hoi- 
liday  therefore  may  have  been  chosen  in  March,  1824,  and 
served  one  year,  and  may  also  have  been  chosen  and  served  in 
succeeding  years. 

Let  the  rule  to  shew  cause  be  discharged  as  to  the  cause  first 
stated  in  the  return,  and  let  the  return  as  to  the  cause  secondly 
stated  be  quashed. 


ROGER  WALES. against  CHARLES  L.  FORD. 

'  CERTIORARI. 

For  an  injury  done  to  plaintiff 's  cattle  by  the  horse  of  defendant  while  under 
the  charge  of  a  third  person,  the  remedy,  if  any,  is  by  action  on  the  case  and 
not  trespass. 

This  case  was  submitted  without  argument.  The  action  be- 
low was  in  trespass  for  that  a  stud  horse  of  Wales  broke  and 
entered  the  close  of  Ford,  and  bit,  kicked  and  injured  his  horse 
and  mare.  It  appeared  on  the  trial  that  when  and  for  some  time 
before  and  after  the  injury  occurred,  one  Hewet  had  the  horse 
taking  him  about  the  vicinity  in  service,  but  whether  on  hire  or 
as  the  agent  of  Wales,  did  not-  appear.  The  justice  rendered 
judgment  for  850  damages  and  costs,  which  the  Common  Pleas- 
on  appeal  set  aside  and  gave  judgment  for  635  and  costs  before 
the  justice  and  costs  of  appeal. 

BY  THE  COURT. — The  action  was  misconceived.  If  any  action 
can  be  sustained  it  must  be  in  the  form  of  trespass  on  the  case- 
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It  was  improper  for  the  Common  Pleas  to  adjudge  against  Wales 
the  costs  of  the  appeal  which  in  their  own  opinion  was  lawfull}7 
made  from  the  erroneous  judgment  of  the  justice.  Whether  this 
error  should  affect  the  whole  judgment  needs  not  be  examined  as 
for  the  reason  already  mentioned  the  judgment  is  to  be  reversed. 

Lucius  Q.  G.  Elmer,  for  plaintiff. 
.Judgment  reversed. 


LAWRENCE  ACKERMAN  against  JOHN  TAYLOR. 

A  cartiorari  allowed  (without  predjudice  to  the  question  of  jurisdiction)  to 
remove  an  order  of  the  sessions  made  on  appeal  in  an  apprentice  case,  notwith- 
standing the  general  language  of  the  10th  section  of  the  act*  respecting  ap- 
prentices, JRev.  Laws  368. 

Vanarsdale,  on  behalf  of  Ackerman,  moved  for  the  allowance 
of  a  certiorari  to  the  General  Quarter  Sessions  of  Essex,  to 
remove  an  order  made  on  appeal  in  an  apprentice  cause.  He 
remarked  that  notwithstanding  the  general  language  of  the 
statute,  Rev.  Laws  368,  sect.  10,  a  certiorari  had  been  allowed 
in  an  apprentice  case,  1  Pen.  336;  and  in  other  cases  where  the 
words  were  equally  prohibitory.  2  Pen.  1038.  2  South.  850. 
I  Hoist.  164.  2  Halst.  216.  1  Hawk.  P.  0.  218,  sec.  79.  He 
stated  several  grounds  for  the  allowance. 

Br  THE  COURT. — Sufficient  grounds  for  the  allowance  being 
shewn,  let  the  writ  issue,  without  predjudice  however  to  the  de- 
fendant on  the  question  of  jurisdiction,  if  he  think  proper  to 
raise  and  argue  it  on  the  return  of  the  writ. 

CITED  IN  Mitchell  v  Morris  Can.  &  B'k'g  Co.,  2  Vr.  103. 


ANONYMOUS. 

IN   EJECTMENT. 

This  court  will  not  make  a  rule  on  the  lessor  of  the  plaintiff  to  pay  costs  on 
A  judgment  of  nonproi  against  him  for  refusing  to  join  in  the  consent  rule. 

Judgment  of  nonpros  having  been  ordered  because  the  lessor 

*The  words  of  the  act  are  "that  no  writ  of  certiorari  or  other  process  shall 
issue  or  be  imuable  to  remove  into  the  Supreme  Court  any  proceedings  had  in 
.pursuance  of  tUw  not." 


FEBRUAEY  TERM,  1826.  269 

Jones  v.  Lane. 

.of  the  plaintiff  refused  to  join  in  the  consent  rule,  Vanarsdale 
for  the  tenant,  moved  for  a  rule  to  the  lessor  to  pay  costs.  He 
•urged  the  reasonableness  of  the  claim  and  read  the  case  of 
Jackson  v.  Stiles,  1  Cowen  166.  He  admitted  that  he  knew  ho 
instance  here  in  which  such  rule  had  been  made  nor  did  he 
know  any  case  in  which  it  had  been  refused  after  argument. 
Mr.  R.'  Stockton,  on  inquiry  from  the  court,  stated  that  he  knew 
no  instance  in  which  costs  had  been  allowed. 

BY  THE  COURT. — Inasmuch  as  costs  are  not  allowed  by  the 
English  practice,  and  have  not  so  far  as  we  know  or  can  learn 

.been  in  any  case  allowed  in  this  court,  we  are  not  warranted  in 
granting  the  rule,  however  reasonable  we  may,  think  the 
demand.  The  principle  on  which  the  costs  were  ordered  by  the 

:Supreme  Court  of  New  York,  a  practice  which  had  long  pre- 
vailed, forbids  them  here. 


THOMAS  JONES  against  JOSHUA  BRICK  and  JAMES  B.  LANE. 

CERTIORARI. 

A  mere  entry  in  a  book  of  accounts  unexplained  and  unsupported  by  any 
.other  evidence  is  not  sufficient  to.  sustain  a  charge  for  cash  paid  to  a  third  per- 
son, not  one  of  the  parties  in  the  suit. 

Several  reasons  assigned  for  the  reversal  of  the  judgment  of 
the  justice  were  argued  by  W.  Halsted,  for  the  plaintiff,  and 
.Jeffers,  for  the  defendants. 

BY  THE  COURT. — One  of  the  items  of  the  state  of  demand  is 
"To  cash  paid  John  Young,  810" — and  the  only  evidence,  as 

.appears  by  the  justice's  return,  produced  in  support  of  it,  was 
the  book  of  accounts  of  the  plaintiff  below,  first  duly  proved.  A 
mere  entry  in  a  book  of  accounts  unexplained  and  unsupported 
by  any  other  evidence  is  not  legal  and  sufficient  to  sustain  a 

-charge  for  cash  paid  to  a  third  person  not  one  of  the  parties  in 
the  suit,  nor  shewn  to  be  in  anywise  connected  with  them. 
Tenbroke  and  Chapman  v.  Johnson,  Coxe  288.  Townly  v.  Wooly 

.and  another,  ibid.  377.     In  Sykes  v.  Stokes,  1  South.  204,  the 

•question   turned   on   the   sufficiency  of  the   state   of  demand. 

\Without  expressing  any  opinion  on  the  other  reasons  argued. 

;Let;  the,  judgment  be  reversed. 
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BENJAMIN  STEPHENS  and  WILLIAM  L.  LIPPINCOTT,  assignees  of 
RICHARD  S.  HARTSHORNE  and  HOLMES  VANMATER  against 
JOHN  CLARK. 

Directions  received  by  the  sheriff  from  any  person  other  than  the  plaintiff  or 
his  attorney  to  stay  proceedings  on  an  execution  are  not  sufficient  to  excuse 
him  from  being  amerced ;  although  the  person  giving  such  direction  was  one  of 
the  assignors  and  guarantor  of  the  bond  on  which  the  action  was  brought. 

Vanarsdale  for  the  plaintiffs,  moved  to  amerce  the  sheriff  of 
Middlesex,  shewed  due  notice  of  the  motion,  and  a  writ  oi'fi.fa. 
de  bonis  et  terris,  returned  by  the  sheriff  to  November  Term  last,, 
with  a  levy  on  the  personal  and  real  estate  of  the  defendant. 

Scott  for  the  sheriff,  stated  that  he  had  levied  on  property 
sufficient  to  satisfy  the  execution,  but  had  omitted  to  make  sale 
in  consequence  of  directions  in  writing  from  Holmes  Vanmaterr 
one  of  the  assignors  of  the  bond  on  which  the  suit  was  brought, 
by  whom  the  payment  had  been  guaranteed  to  the  plaintiffs  and 
who  bad  undertaken  to  procure  from  the  plaintiffs  an  order  to 
'stay  proceedings. 

Vanarsdale  replied,  that  the  notice  of  amercement  was  served 
on  the  llth  January  last,  and  that  within  a  few  days  after  he 
had  written  two  letters  to  the  sheriff  (the  receipt  of  which  was- 
admitted)  directing  him  to  receive  no  instructions  from  Harts- 
horn or  Yanmater,  but  from  the  plaintiffs  or  their  attorney 
alone. 

BY  THE  COURT. — However  reluctant  we  may  be  to  orcjer  an 
amercement  against  the  sheriff  who  bears  the  character  of  an 
active  and  faithful  officer,  yet  it  is  manifest  that  no  cause  has 
been  shewn  against  the  motion.  From  the  face  of  the  writ,  he 
should  have  accepted  directions  from  the  plaintiffs  or  their 
attorney  only,  and  after  the  receipt  of  the  letters,  he  being  fore- 
warned, listened  to  Van  mater  at  his  peril. 

Amercement  ordered. 
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Lorillard  v.  Welsted. 

THE  PEESIDENT  AND  DIRECTORS  OF  THE  BANK  OF  NEW 
BRUNSWICK  against  EDWARD  WELSTED. 

Where  a  notice  of  amercement  had  been  given  and  waived,  and  the  sheriff 
afterwards  advertised  the  property  of  the  defendants  for  sale,  and  notified  the 
plaintiff  thereof  and  adjourned  several  times  for  want  of  bidders,  the  court  would 
not  at  the  second  term  after  waiver  of  said  notice  order  the  sheriff  amerced. 

Scott  moved  to  amerce  the  sheriff  of  Hunterdon.  Wurtz  for 
the  sheriff,  stated  that  at  September  Term  last,  when  notice  of 
amercement  had  also  been  given,  the  attorney  for  the  plaintiffs- 
had,  at  the  request  of  the  defendant,  waived  the  amercement 
and  given  him  time;  that  the  sheriff  without  farther  instructions 
had  advertised  the  property  of  the  defendant  for  sale  directly 
after  the  November  Term,  and  had  given  notice  to  the  plaintiffs 
who  did  not  attend ;  that  no  bidders  appearing  two  or  three  ad- 
journments had  been  made,  and  the  sale  now  stood  adjourned  td' 
a  short  day. 

Scott  replied,  that  he  was  of  counsel  for  the  plaintiffs  and  the 
attorney  on  record  was  not  present  and  he  could  neither  admit 
nor  deny  the  statement  made  on  the  part  of  the  sheriff. 

BY  THE  COURT. — Let  a  short  time  be  taken  to  inquire  into  the 
matter.  If  the  statement  be  correct  the  sheriff  has  been  guilty 
of  no  neglect. 

The  motion  was  not  again  pressed. 

CITED  in  Lorillard  v.  Welsted,  3  Hal.  271. 


JACOB  LORILLARD  who  has  survived  GEORGE   ENGLEHART  against 
EDWARD  WELSTED. 

Sheriff  may  be  amerced  at  the  next  term  after  that  to  which  the  execution  is- 
returnable,  although  he  had  offered  the  property  for  sale  and  adjourned  two  or 
three  times  for  want  of  bidders  if  he  did  not  specially  inform  the  plaintiff  or 
his  attorney  of  the  time  of  sale  or  adjournment. 

Hornblower,  moved  to  amerce  the  sheriff  of  Hunterdon,  shewed- 
due  notice,  and  a  fi.  fa.  <&c.,  returned  to  November  Term,  with- 
levy,  &c.  and  stated  that  when  he  placed  the  writ  in  the  handa 
of  the  sheriff,  he  specially  instructed  him  immediately  to  proceed 
to  its  execution. 

Wurtz  for  the  sheriff,  did  not  dispute  the  instructions,  but 
stated  that  the  sheriff  had  offered  the  property  for  sale  after 
November  Term  under  advertisements,  and  on  two  or  three- 
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adjournments  at  which  no  bidders  appeared,  and  admitted  that 
the  sheriff  had  not  specially  informed  the  plaintiff  of  either. 

BY  THE  COURT. — The  circumstances  here  differ  widely  from 
those  in  the  case  of  the  New  Brunswick  Bank  against  Welsted 
and  afford  no  excuse  to  the  sheriff. 

Amercement  ordered. 


JOSEPH  McCHESNEY  and  SARAH  WILMURT,  Administrators  of  PETER 
WILMURT,  deceased,  against  JOHN  ROGERS. 

A  judgment  rendered  against  A.  and  B.  in  their  individual  capacities  cannot 
ibe  offset  against  A.  and  B.  as  administrators. 

2.  In  the  taxed  bill  of  costs  on  a  rule  for  restitution,  attorney  and  counsel's 
.argument  fee  allowed. 

A  judgment  obtained  before  one  of  the  justices  of  Burlington 

•  county,  by  Rogers  against  McChesney  and  Wilmurt,  in   their 
.individual  capacity,  in  a  suit  brought  against  them  as  adminis- 
trators of  P.  Wilmurt,  dec.  was  reversed  in  this  court  on  cer- 
tiorari,  an  order  for  restitution  made,  and  execution   thereon 
issued  and  in  the  hand  of  the  sheriff.     .Rogers  then  obtained 

.another  judgment  before  a  justice  of  the  peace  of  Hunterdon 
county  against  the  said  administrators,  to  be  levied-of  the  goods 
and  chattels  of  Wilmurt,  si  &c.  et  si  non,  &c.  as  to  the  cost  de 

•  boms  proprtis.     Hoisted,  now  moved  to  set  off  the  latter  judg- 
luent  against  the  order  for  restitution,  and  cited  the  case  of  Coxe 

\\~.  The  State  Bank  at  Trenton,  September  Term,  1825. 

JIamilton  resisted  the  application.  The  original  judgment  was 
vntered  against  McChesnoy  and  Wilmurt,  not  as  administrators 
but  in  their  individual  capacity,  and  the  justice  issued  execution 
not  only  against  them  but  also  against  the  person  who  had  become 
surety  for  their  appearance  at  the  trial.  The  order  for  restitution 
and  the  last  judgment  are  therefore  not  in  the  same  but  different 
rights;  moreover,  the  estate  of  Wilmurt  is  insolvent. 

Halted  in  reply  insisted,  they  were  in  the  same  rights  as  the 
execution  for  restitution  described  McChesncy  and  Wilmurt,  as 
administrators,  and  that  at  least  the  costs  of  the  last  judgment 
should  be  set  off,  because  they  were  payable  de  bonis  propriis. 

BY  THE  COURT. — The  application  cannot  prevail.     The  claims 


FEBRUARY  TERM,  1826.  ?73 

Bellerjeau  v.  Real  Estate  of  George  Ely,  deceased. 

are  clearly  in  different  rights.  The  original  judgment  having 
been  against  McChesney  and  Wilmurt  in  their  individual  capa- 
city, the  moneys  raised  under  it  must  be  deemed  to  have  been 
paid  from  their  individual  funds.  The  description  of  them  as 
Administrators  in  the  writ  of  restitution  was  necessary  to  make 
it  conform  to  the  style  of  action  before  the  justice  and  in  this 
court.  If  the  estate,  as  suggested,  is  insolvent,  the  consequence 
of  allowing  the  set  off  would  be  that  McChesney  and  Wilmurt 
would  pay  out  of  their  own  pockets  the  balance  of  the  d^ebt  due 
to  Rogers  beyond  the  assets  of  Wilmurt's  estate.  Nor  should 
the  costs  be  set  off,  for  they  should  be  paid  from  "Wilmurt's  es- 
tate, and  conditionally  only  by  the  administrators. 

IN  THE  SAME  CASE. 

Restitution  of  the  moneys  paid  in  satisfaction  of  the  first  judg- 
ment had  been  ordered  by  this  court  under  a  rule  to  shew  cause 
entered  at  September  Term,  1825,  and  made  absolute  at  Novem- 
ber Term,  1825,  upon  the  production  of  affidavits,  shewing  the 
payment,  &c.  Halsted  now  moved  to  strike  out  of  the  bill  of 
costs  on  restitution,  two  items  taxed  by  the  clerk,  attorney's  fee 
on  argument  of  the  motion  to  make  absolute  the  rule  to  shew 
cause  $2,  and  counsel  fee  on  the  same  $3.  But  the  court,  on  the 
production  by  Hamilton  of  a  series  of  precedents  of  taxed  bills 
on  rules  for  restitution,  and  upon  the  uniform  allowance  of  these 
items  in  analogous  cases,  and  deeming  them  within  the  liberal 
construction  always  given  to  the  statute  respecting  costs,  over- 
ruled the  motion  and  allowed  the  items. 


HENRY  BELLERJEAU  and  wife  and  others  against  THE  REPORT  OF 
SALE  OF  CERTAIN  REAL  ESTATE  LATE  OF  GEORGE  ELY, 
deceased. 

A  report  was  made  to  this  court  of  the  sale  of  certain  real  es- 
tate by  commissioners  under  an  order  for  sale  made  by  one  of  the 
Justices  of  this  court,  founded  on  an  application  for  division  and 
a  report  that  the  same  was  impracticable,  &c. 

L.  H.  Stockton,  for  the  owners  of  the  real  estate  now  moved, 
first,  to  set  aside  the  sale  and  read  several  affidavits  to  prove 
that  it  was  made  at  under  value — and  secondly,  to  discontinue 
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all  proceedings  under  the  order  for  sale,  which  he  stated  was 
the  desire  of  all  the  owners.  To  shew  the  authority  of  the  court, 
he  cited  3  £1  Com.  Coxe  246 ;  19  Viner  512,  517 ;  6  Sac.  Abr.  tit, 
Stat.  379,  B.  I  Dal 

No  counsel  appeared  to  oppose  the  application. 

BY  THE  COURT. — The  court  are  of  opinion  that  as  the  proceed- 
ing is  voluntary  on  the  part  of  the  owners  of  the  property,  and 
solely  for  their  benefit,  and  not  of  an  adversary  nature,  or  one 
10  which  they  are  compelled  at  the  instance  of  other  persons, 
they  are  entitled  to  control  and  if  they  think  proper  to  discon- 
tinue the  proceedings  at  any  time  before  the  rights  of  purchasers 
or  bidders  become  fixed ;  and  that  such  rights  do  not  become 
tixed  until  an  order  for  approval  of  the  sale  has  been  made. 

Upon  filing  a  petition  signed  by  all  the  owners  or  persons 
legally  representing  them,  and  upon  making  indemnity  to  all  con- 
cerned by  payment  of  costs  and  expenses,  the  court  will  make 
an  order  to  vacate  the  sale  and  to  discontinue  all  farther  pro< 
•ceedings. 


CASES   DETERMINED 

IN    THE 

SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE   OF    NEW   JERSEY, 

AT  MAY  TERM,  1826. 


JACOB  FOX  against  MOSES  LAMBSON. 

1.  If  a  witness  is  incompetent  because  a  slave,  his  declarations  even  to  shew 
bis  condition  cannot  legally  be  received  as  evidence. 

2.  Prior  to  the  act  of  1798,  a  slave  might  have  been  manumitted  by  parol. 

3.  Though,  where  a  confession  or  declaration  is  offered  in  evidence,  a  court  or 
jury  may  on  sufficient  ground  believe  part  and  disbelieve  another  part;  yet 
puch  parts  must  be  distinct  and  relate  to  different  matters  of  fact. 

4.  The  black  color  is  presumptive  proof  of  slavery,  which  must  be  overcome 
before  witness  can  be  received. 

5.  That  a  person  was  reputed  free,  and  for  more  than  twenty  years  had  been 
in  the  full  and  actual  enjoyment  of  freedom,  is  sufficient  evidence  to  overcome 
the  presumption  of  slavery  arising  from  color. 

6.  To  let  in  parol  evidence  of  the  contents  of  a  declaration  and  plea  in  any 
case,  it  is  not  sufficient  to  prove  by  the  clerk  that  he  had  searched  the  records 
Q£  his  court  and  found  no  judgment  in  such  case 

7.  An  entry  by  the  clerk  of  a  county  in  a  book  in  bis  office,  of  an  instrument 
not  previously  acknowledged  or  proved  or  otherwise  authenticated,  does  not 
stand  in  the  place  of  the  instrument,  and  dispense  with  its  production  and 
proof,  or  with  legally  accounting  for  its  non-production,  unless  such  efficacy  is 
given  by  the  express  directions  of  a  statute. 

8.  Therefore,  the  clerk's  book  containing  a  certificate  of  manumission,  not 
previously  acknowledged  or  proved,  is  not  evidence  of  such  manumission. 

This  cause  was  argued  by  A.  0.  Dayton,  for  the  plaintiff,  and 
JV.  W.  Jeffers,  for  the  defendant. 

.  The  opinion  of  the  court  was  delivered  by 
EWINQ,  0.  J.     The  plaintiff  seeks  to  set  aside  the  verdict 
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276  NEW  JEESEY  SUPEEME   COTJET. 

Fox  v.  Lambson. 

rendered  for  the  defendant  at  the  Salem  June  Circuit,  1824,  upon 
several  objections  to  evidence  admitted  on  the  trial. 

1.  The  admission  of  Abel  Comency.  His  competency  was 
resisted  on  the  testimony  of  Hannah  Keasby,  and  on  the  pre- 
sumption of  slavery  arising  from  his  color. 

Hannah  Keasby  testified,  that  her  husband  bought  Abel  of 
Henry  Loomis's  estate  for  a  term  of  years;  the  black  man  said 
seven  years — she  could  not  say  he  was  a  slave — he  said  his 
master  gave  him  a  manumission  in  the  presence  of  his  mistress — • 
he  was  sold  by  her  husband  to  Edward  Keasby  for  a  term  of 
years — and  that  he  was  sold  as  the  property  of  Henry 'Loomis's 
estate. 

In  the  examination  of  this  objection,  the  testimony  of  the 
declaration  of  Abel  is  to  be  laid  out  of  the  case.  It  should  not 
have  been  heard.  For  if  Abel  himself,  because  a  slave,  could 
not  be  examined  as  a  witness  for  the  defendant,  his  declaration 
even  to  shew  his  condition  could  not  legally  be  received  as  evi- 
dence against  the  defendant. 

But  if  the  declaration  was  competent  it  does  not  sustain  the 
objection.  For  prior  to  the  act  of  1798,  Rev.  Laws  369,  and 
after  that  of  1786,  Pamph.  239,  a  manumission  might  have  been 
made  without  the  certificate  of  manumission  and  the  certificate 
from  the  overseers  mentioned  in  the  5th  section  of  the  latter, 
the  making  and  recording  of  those  certificates  not  only  made 
the  slave  free,  but  also  absolved  the  master  from  liability  for  hia 
future  maintenance.  Yet  without  those  certificates  and  by  parol, 
the  slave  might  have  been  emancipated;  the  owner  however  in 
such  case  remaining  under  the  charge  of  maintenance  if  requi- 
site from  the  inability  of  the  freedman.  Such  was  the  settled 
law  prior  to  the  act  of  1798,  which  to  create  an  uniform  mode, 
and  to  prevent  the  frequency  of  controversies  on  the  nature  and 
forms  of  a  manumission  required  to  be  done  by  writing  under 
hand  and  seal,  and  executed  in  the  presence  of  at  least  two 
witnesses.  The  State  v.  Administrators  of  Pratt,  Coxe  4.  Execu- 
tors of  Tucker  v.  Overseers  of  Trenton,  Sup.  Co.  May  Term,  1804, 
The  State  v.  Emmons,  Penn.  10. 

Nor  could  this  declaration,  as  insisted  by  the  plaintiff's  coun- 
sel, be  received  by  the  court  as  evidence  of  slavery  and  refused 
as  evidence  of  freedom.  It  may  be  true  that  where,  as  is  required 
by  law,  the  whole  of  a  declaration  or  confession  is  given  in 
evidence,  a  court  or  jury  may  on  sufficient  ground  believe  part 
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and  disbelieve  another  part.  But  without  adverting  to  the  want 
of  such  ground  in  this  case,  it  is  to  be  observed  that  such  parts 
must  be  distinct  and  relate  to  different  matters  or  facts ;  as,  I 
acknowledge  that  I  borrowed  the  money  but  I  repaid  it.  It'  a 
simple  fact  be  stated  in  the  declaration,  though  shewing  two 
results  or  one  through  the  other,  the  one  cannot  be  received  and 
the  other  rejected.  The  fact  that  a  manumission  was  made  can- 
not either  legally  or  in  sound  reason  be  received  to  shew  that 
Abel  was  once  a  slave  and  rejected  when  invoked  to  shew  that 
he  had  ceased  to  be  so  and  become  free. 

The  residue  of  the  testimony  of  Hannah  Keasby,  does  not 
support  the  objection.  She  stated  that  he  had  been  bought  and 
sold,  and  had  she 'said  no  more,  the  inference  of  the  plaintiff's- 
counsel  that  he  was  a  slave,  and  had  been  bought  and  sold  as- 
such,  might  perhaps  have  been  the  just  and  necessary  one;  but 
she  repels  this  inference ;  she  adds  that  he  was  bought  and  sold 
for  a  term  of  years,  and  clearly  the  inference  and  the  only  sound 
inference,  is  that  for  years  and  not  for  life  was  the  extent  of  the 
power  over  him  of  those  by  whom  he  was  bought  and  sold. 

We  proceed  to  the  question  of  color.  It  is  a  settled  rule  in- 
our  courts  on  questions  of  evidence,  that  the  black  color  is  proof 
of  slavery,  Gibbons  v.  Morse,  2  Halst.  264,  which  must  be  over- 
come before  the  witness  can  be  received.  To  overcome  thi& 
proof,  Jonathan  Hildreth  testified  that  he  knew  Abel  when  in 
the  service  of  Keasby  and  Beeves,  as  one  bound  for  a  term  of 
years  and  not  as  a  slave ;  that  he  served  out  his  term  with  the 
latter,  left  him  and  was  reputed  free,  had  married  and  for  more 
than  20  years  had  been  in  full  and  actual  possession  of  freedom. 

And  this  testimony  was  in  my  opinion  abundantly  sufficient. 
Upon  circumstances  very  similar  and  perhaps  not  stronger,  this 
court  in  April  Term,  1789,  in  the  case  of  The  State  v.  Lyon,  Coxe 
403,  discharged  a  negro  upon  habeas  corpus ;  and  much  reliance 
was  placed  by  the  court  on  "an  unmolested  enjoyment  of  free- 
dom "  for  seventeen  years  "  with  the  uncontradicted  reputation 
of  being  free."  Color  is  not  an  absolute  or  conclusive  proof, 
but  affords  a  presumption,  of  slavery.  Stabit  prcesumptio  donee 
probetur  in  contrarium.  This  probatio  is  found  either  in  positive 
proof  or  by  raising  another  presumption  of  equal  or  superior 
strength.  Thus  payment  of  a  bond  is  presumed  in  England 
after  twenty  years,  but  the  payment  of  interest,  within  that 
period  raised  a  counter  presumption  which  overcomes  the 
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former.  1  Phil.  Evid.  119.  A  long  fruition  of  all  the  rights  and 
privileges  of  a  freeman  raises  a  violent  presumption  of  freedom. 
Possession  is  prima  facie  evidence  of  title  to  property  both  real 
and  personal,  and  as  slaves  are  deemed  personal  property  the 
rule  is  justly  applied  to  them.  Thus  in  the'  case  of  Potts  v. 
Harper,  Penn.  1030,  it  was  contended  nothing  short  of  proof 
that  the  black  man  had  been  born  free  or  manumitted  would 
suffice,  but  this  court  held  that  proof  that'he  had  been  "consid- 
ered and  reputed  by  his  neighbors  to  be  free  from  his  childhood," 
entitled  him  to  be  admitted  as  a  witness.  How  long  the  posses- 
sion of  freedom  must  be  shewn  has  not  been  settled.  Nor  is  it 
now  perhaps  necessary,  for  time  and  our  act  of  1804  will 
speedily  wipe  out  the  stain  of  slavery  and  leave  us  only  the 
reproach  that  it  once  polluted  the  statute  book  and  the  soil  of 
New  Jersey.  But  as  by  our  law  the  quiet,  peaceable  and 
adverse  possession  of  real  estate  for  twenty  years  will  raise  a 
presumption  of  title,  we  may  safely  say  that  the  unquestioned 
and  uninterrupted  possession  of  freedom  for  more  than  that 
period  is,  no  proof  of  antecedent  actual  slavery  having  been 
made,  sufficient  to  overcome  the  presumption  arising  from  color. 

I  am  therefore  of  opinion  that  Comency.  was  rightfully 
admitted,  and  although  an  opinion  on  this  point  may  not  be 
material  in  the  determination  of  the  case  before  us,  yet  I  have 
thought  proper  to  express  it  as  the  question  was  fully  and  ably 
argued  at  the  bar,  and  if  the  cause  should  again  be  brought  to 
trial,  it  will  be  desirable  that  the  opinion  of  the  court  in  this 
respect  should  be  known. 

2.  The  next  objection  is  to  the  admission  of  the  minutes  of  the 
inferior  Court  of  Common  Pleas  of  the  county  of  Salem,  and  the 
testimony  of  John  Congleton.  The  defendant  in  his  plea 
averred  and  on  the  trial  proposed  to  prove  that  "  in  the  term  of 
March,  in  the  year  of  our  Lord  1803,  the  said  Moses  Lambson 
had  heard  and  been  present  in  the  inferior  Court  of  Common 
Pleas  of  the  county  of  Salem,  and  in  a  certain  trial  of  an  action 
of  slander,  then  and  there  had  between  the  said  Jacob  Fox,  plain- 
lift' against  the  said  John  Congleton  defendant,  for  speaking  and 
publishing  these  words  by  the  said  John  Congleton,  'You 
iiH'aiiing  the  said  Jacob  Fox)  stole  my  heifer,'  which  said  words 
were  justified  by  the  said  John  Congleton,  and  upon  the  occa- 
sion of  the  trial  aforesaid,  a  verdict  was  rendered  in  favour  of  the 
Raid  John  Congleton,  which  said  verdict  was  duly  recorded, 


MAY  TERM,  1826.  279 


Fox  v.  Lambson. 


therefore,  &c."  The  defendant  examined  the  clerk  of  the  court 
who  testified  that  he  had  searched  the  records  of  judgments 
from  1794  to  1807  or  1808,  all  the  books  of  judgments  from 
1799  being  found  in  the  office,  but  found  no  judgment  in  the 
case  of  Jacob  Fox  against  John  Congleton,  and  that  when  he 
•came  into  the  office  he  found  a  quantity  of  records  not  taken 
out  of  the  boxes.  The  defendant  then,  although  resisted,  was 
permitted  to  read  from  the  minutes  of  the  court,  an  entry  of  the 
issuing  of  a  writ  of  summons  for  words  at  the  suit  of  Jacob  Fox 
Against  John  Congleton,  and  also  an  entry  of  a  trial  between  the 
said  parties,  and  "a  verdict  for  the  defendant,  &c."  with  a  sub- 
sequent entry  of  a  rule  discharging  a  rule  to  shew  cause  and  also 
of  a  rule  for  judgment.  But  inasmuch  as  these  entries  did  not 
shew  what  were  the  matters  of  complaint  or  defence  on  the 
issues  which  were  tried  and  found  for  the  defendant,  and  which, 
notwithstanding  what  was  insisted  at  the  bar,  Lambson  was 
bonnd  to  shew,  for  the  verdict  which  was  claimed  to  be  suffi- 
cient proved  nothing  in  this  respect,  he  offered  and  was  permit- 
ted1 to  prove  by  John  Congleton,  the  contents  of  the  declaration 
a,nd  plea.  It  is  a  clear  rule  of  evidence  that  a  party  shall  not 
be  suffered  to  prove  by  parol  the  contents  of  a  written  docu- 
ment unless  he  first  shew  it  to  be  lost  or  destroyed  or  out  of  his 
power  to  produce.  Now  notwithstanding  all  that  was  stated 
by  the  clerk,  the  declaration  and  plea  may  have  been  in  situ  in 
his  office,  perfectly  within  his  knowledge  and  ready  for  produc- 
tion at  a  moment's  warning.  Hence  the  testimony  of  Con- 
gleton was  in  my  opinion  inconsistent  with  the  rule  I  have 
mentioned.  Upon  the  admissibility  of  the  entry  of  the  trial 
And  verdict  or  its  sufficiency  to  sustain  the  plea,  I  do  not  express 
An  opinion  because  not  necessary  on  the  present  occasion  and 
because  it  is  not  probable  this  question  in  the  present  shape  will 
Again  present  itself. 

3.  The  remaining  objection  relied  on  for  setting  aside  the  ver- 
dict, is  the  admission  of  an  entry  or  record  in  a  book  kept  in  the 
xjlerk's  office  of  the  count}*  of  Salem,  of  a  certificate  of  manu- 
mission dated  in  1797,  for  the  purpose  of  shewing  the  manu- 
tnission  and  establishing  the  freedom  of  Jubilee  Sharp,  a  colored 
person  offered  as  a  witness. 

The  counsel  of  the  plaintiff  insists  in  the  first  place,  that  there 
was  no  authority  to  record  such  certificate,  and  hence  the  record 
was  improperly  received.  But  this  objection  is  not  founded  in 
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a  correct  view  of  the  5th  section  of  the  act  of  March,  1786. 
That  section  treats  of  the  executing  of  a  certificate  of  manu- 
mission, "a  writing  under  hand  and  seal  certifying  such  manu- 
mission," as  well  as  of  the  obtaining  of  a  certificate  from  the 
overseers  and  justices.  It  mentions  also  the  recording  of  such 
certificates  in  the  clerk's  office  of  the  county.  This  section  there- 
fore did  authorize  the  recording  of  the  certificate  of  manumis- 
sion. Upon  this  basis  alone,  the  counsel  of  the  defendant  sought 
to  sustain  the  admission  of  the  evidence.  He  assimilates  it  to  a 
common  law  record,  as  for  example,  of  a  judgment,  and  because 
such  record  would  be  evidence  he  argued  that  the  entry  in  ques- 
tion was  so.  But  there  is  no  analogy.  The  common  law  record 
is  in  itself  the  original  and  supposes  no  other  in  existence.  The 
record  or  registry  of  a  deed  or  other  instrument  of  writing  is 
but  a  copy  and  presupposes  an  original.  There  is  a  wide  dis- 
tinction between  a  record  properly  so  called,  and  the  recording 
as  it  is  denominated  of  an  instrument  of  writing.  In  5  Co.  75, 
in  Wymark's  case,  "  difference  was  taken  between  letters  patent 
or  other  matters  of  record  which  of  their  own  nature  are,  of 
record,  and  matter  of  fact,  for  although  a  deed  be  enrolled  in 
court  one  cannot  plead  it  in  the  same  court  without  shewing  it." 
This  was  prior  to  the  statute  of  10  Anne  Oh.  18,  sec.  3,  which 
provided  that  copies  of  the  inrollment  of  indentures  of  bargain 
and  sale,  examined  with  the  inrollment  and  signed  by  the  proper 
officer  and  proved  upon  oath,  should  have  the  same  force  and 
effect  as  the  original  indentures.  An  entry  by  the  clerk  in  a 
book  in  his  office,  of  an  instrument  not  previously  acknowl- 
edged or  proved  or  otherwise  authenticated  and  which  does  not 
therefore  bear  with  it  the  slightest  proof  of  genuineness,  does 
not  in  case  the  instrument  is  invoked  as  a  matter  of  evidence 
stand  in  the  place  of  the  instrument  and  dispense  with  its  pro- 
duction and  proof  or  with  legally  accounting  for  its  nonproduc- 
tion  unless  such  effcacy  is  given  by  the  express  directions  of  a 
statute.  This  is  abundantly  shewn  by  the  course  of  our  own- 
legislation.  Thus  on  the  subject  before  us.  The  5th  section  of 
the  act  of  1786,  authorizes  the  recording  of  the  certificates  of 
manumission,  but  provides  no  previous  acknowledgment  or 
proof  and  no  evidence  of  authenticity  to  the  clerk  by  whom' 
they  are  to  bo  recorded.  Such  a  record  if  it  may  supply  the 
place  of  the  origirral  and  dispense  with  all  proof,  would  bo  iv 
most  dangerous  engine.  The  21st  section  of  the  act  of  1798. 
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Rev.  Laws,  374,  directs  the  manner  of  the  making  and  attesta- 
tion of  the  deed  of  manumission.  The  5th  and  6th  sections  of 
the  act  of  1820,  Rev.  Laws,  680,  prescribe  the  mode  in  which  it 
shall  be  acknowledged  or  proved  and  recorded,  and  the  7th  sec, 
ibid.  681,  declares  that  the  record  of  such  deed  of  manumission 
or  a  copy  of  such  record  certified  by  the  clerk  in  whose  office 
the  record  is  kept  shall  be  received  in  evidence  in  any  court  of 
this  state  and  be  as  good,  effectual  and  available  in  law  as  if  the 
original  deed  was  then  and  there  produced  and  proved.  Our 
early  provincial  statute  for  the  acknowledgment  and  recording 
of  deeds,  15th  March,  1713-14,  Allinson  33,  after  prescribing  the 
acknowledgment  or  proof  of  deeds  of  lands,  enacts  that  the 
clerk  of  the  court  of  common  pleas  of  each  county,  shall  keep  a 
book  or  books  wherein  all  deeds,  conveyances  and  evidences  of 
lands  lying  within  the  county,  shall  or  may  be  recorded  by  him, 
the  records  of  which  deeds,  &c.  so  acknowledged  or  proved,  pro- 
duced by  the  said  clerk  in  any  court  shall  be  as  good,  valid  and 
effectual  as  if  the  original  were  then  and  there  produced  and 
proved.  The  act  of  1727-8  sect.  3,  Allinson  80,  and 'that  of  1799, 
sect.  14,  Rev.  Laws,  461,  contain  similar  enactments.  In  the  Re- 
vised Laws,  715,  sect.  4,  is  found  a  similar  provision  respecting 
the  records  of  sheriffs'  bonds.  The  act  of  1719,  sect.  10  Allin.  50f 
Rev.  Laws,  16,  enacts  that  the  surveyor  general  of  each  division 
shall  hold  a  public  office  in  his  division,  in  which  offices  I'espec- 
tivcly  shall  be  carefully  entered  and  kept  the  surveys  of  all  lands 
which  shall  hereafter  be  made  within  this  province,  and  "  such 
entries  shall  be  of  record  and  may  be  pleaded  as  evidence  in  any 
of  his  Majesty's  courts  of  Judicature  within  this  province."  The 
1st  section  of  the  act  for  draining  swamp  or  meadow  ground,  Re\ . 
Laws  128,  directs  the  survey  to  be  recorded  in  the  clerk's  office 
and  enacts  that  the  "  record  thereof  may  be  given  in  evidence 
in  any  court  of  law,"  Doremus  v.  Smith,  1  South.  142.  Executions 
against  lands  are  required  to  bo  recorded  by  the  clerk  of  the 
court  out  of  which  the}'  issue,  "  and  the  record  of  the  writ  so 
made  shall  be  as  good  evidence  as  the  writ  itself."  Rev.  Laws 
437,  sect.  8.  By  the  38th  section  of  the  act  respecting  the  ordi- 
nary and  surrogates,  &c.  Rev.  Laws  788,  receipts  for  legacies 
being  first  proved  or  acknowledged  may  be  recorded  by  the  sur- 
rogate, "  and  the  said  record  or  a  copy  thereof  under  the  hand 
and  seal  of  office  of  the  surrogate,  shall  be  received  in  evidence 
in  any  court  of  record  ip  this  state,  if  it  shall  be  made  appear 
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to  the  satisfaction  of  the  said  count,  that  the  original  receipt  or 
discharge  hath  been  lost,  or  that  it  is  not  in  the  power  of  the 
party  offering  the  copy  in  evidence  to  produce  the  same."  The 
limited  effect  which  is  given  in  the  latter  case  to  the  record,  and 
the  sedulous  care  with  which  its  efficacy  is  declared  in  the  other 
<5ases,  a  very  superfluous  caution  if  the  same  effect  was  without 
it  the  quality  of  the  record,  very  clearly  shew  that  without  such 
enactments  the  record  would  not  legally  supply  the  place  of  the 
original  and  stand  for  the  proof  of  its  authenticity. 

The  book  containing  the  entry  of  the  certificate  of  manumis- 
sion was  in  my  opinion  improperly  admitted.  Let  the  verdict 
be  set  aside  and  a  new  trial  ordered. 

FORD,  J.  expressed  his  concurrence  with  the  Chief  Justice. 

EOSSELL,  J.  Prom  my  recollection  of  matters  in  evidence  on 
the  trial  and  which  are  not  contained  in  the  state  of  the  case 
agreed  to  by  the  parties  and  on  which  the  cause  was  argued  here, 
I  am  against  the  allowance  of  a  new  trial. 

New  trial  awarded. 

SEE  LATER  DECISION  IN  3  Hal.  366. 


LEWIS  JOHNSTON  against  WILLIAM  DARRAH. 

1.  An  execution  duly  recorded  when  delivered  to  the  sheriff,  is  entitled  to 
.priority  as  to  real  estate,  over  an  execution  previously  delivered  but  not  re- 
corded until  after  the  delivery  of  the  other. 

2.  It  is  competent  for  the  plaintiff,  to  prove  that  an  execution  delivered  to, 
and  endorsed  by  the  sheriff,  previous  to  the  delivery  of  the  plaintiff's  execution, 
was  not  recorded  until  after  the  delivery  of  his  execution  to  the  sheriff. 

This  cause  came  before  the  court  on  the  following  state  of  the 
case  agreed  upon  by  the  parties  at  the  Sussex  circuit,  when  the 
cause  was  carried  down  for  trial. 

"On  the  twenty-first  of  August,  one  thousand  eight  hundred 
and  twenty-one,  Lewis  Johnston  the  plaintiff,  obtained  a  judg- 
ment in  the  Inferior  Court  of  Common  Pleas  of  the  county  of 
Sussex,  against  James  Johnston,  for  the  sum  of  five  hundred  and 
forty-three  dollars  and  seventy-two  cents  of  debt,  and  thirty 
dollars  and  fifty-nine  cents  of  costs  of  suit." 

"On  the  same  day  and  in  the  same  court,  one  Peter  Wcller 
obtained  a  judgment  against  the  said  James  Johnston  and  one 
Eichard  Henry,  for  the  sum  of  of  debt  and 

of  costs  of  suit." 
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"  Writs  of  fieri  facias  de  bonis  et  terris  issued  on  each  of  said 
judgments,  on  the  said  twenty-first  day  of  August,  one  thousand 
eight  hundred  and  twenty-one ;  and  were  respectively  placed  in 
the  hands  of  Benjamin  T.  Hunt,  esq.  deputy  sheriff  of  the  county 
of  Sussex,  on  the  same  day." 

"  The  execution  of  Peter  Weller,  was  first  received  by  the 
deputy  sheriff,  and  marked  or  endorsed  according  to  the  statute. 
At  the  time  when  it  was  thus  received  and  endorsed  by  the 
deputy  sheriff,  the  said  execution  was  not  recorded." 

"  The  execution,  in  favor  of  Lewis  Johnston,  came  into  the 
office  to  be  recorded  immediately  after  the  entry  of  the  judgment, 
in  his  favor,  and  whilst  there  and  before  it  could  be  recorded, 
the  execution  in  favor  of  Weller  also  came  in  to  be  recorded, 
being  endorsed  as  above  mentioned." 

"Johnston's  execution  was  first  recorded,  and  was  immediately 
delivered  to  the  same  deputy  sheriff  who  endorsed  on  it,  the 
time  of  receiving  it." 

"  Weller's  execution  was  then  recorded  in  its  turn,  and  was  after- 
wards on  the  same  day  delivered  a  second  time  to  the  said  deputy 
— the  execution  of  Johnston  being  at  that  time  in  his  hands." 

"  On  the  twenty-sixth  of  November,  one  thousand  eight  hun- 
dred and  twenty-three,  the  real  estate  of  James  Johnston,  the 
sole  defendant  in  the  execution  of  Lewis  Johnston,  and  one  of 
the  defendant  in  the  execution  of  Peter  Weller,  was  sold  by 
William  Darrah,  esq.  high  sheriff  of  the  county  of  Sussex,  for 
the  sum  of  eight  hundred  and  three  dollars,  and  the  money  paid 
over  to  the  execution  of  Weller." 

"  Whereupon  this  suit  is  brought  against  the  said  William 
Darrah,  to  recover  the  amount  due  on  the  execution  of  the  said 
Lewis  Johnston." 

"  If  the  court  shall  be  of  opinion,  that  it  is  competent  for  the 
plaintiff  to  give  evidence  of  the  facts  above  stated,  and  that  they 
are  sufficient  to  entitle  him  to  a  recovery,  then  judgment  is  to 
be  entered  in  favor  of  the  plaintiff,  for  the  amount  due  on  hi» 
said  execution  with  costs." 

"  If  the  court  shall  be  of  opinion,  that  the  plaintiff  is  not 
entitled  to  recover,  then  judgment  as  in  case  of  a  non  suit  is  to 
be  entered  for  the  defendant.  Either  party  shall  be  at  liberty 
to  turn  this  case  into  a  special  verdict." 

This  cause  was  argued  last  term,  by  Vroom,  for  plaintiff,  and 
Saxton  ard  Frelinghuysen,  for  the  defendant. 
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EwiNG,  C.  J.  now  delivered  the  opinion  of  the  court. 

The  principal  question  in  this  cause  was  decided  in  the  term 
of  February,  1807,  in  the  case  of  Elmer  v.  Burgin,  Penn.  Hep. 
186.  An  execution  duly  recorded  when  delivered  to  the  sheriff, 
was  unanimously  held  by  the  court,  to  be  entitled  to  priority,  as 
to  real  estate,  over  an  execution  previously  delivered  but  not 
recorded  until  after  the  delivery  of  the  other.  Upon  much 
consideration  I  am  entirely  satisfied  of  the  correctness  of  that 
.determination.  The  statute  pointedly  forbids  the  delivery  to 
the  sheriff,  of  an  execution  until  it  has  been  recorded : — and 
surely  an  execution  delivered  in  express  violation  of  the  statute 
.cannot  be  entitled  to  its  favor  and  protection.  There  is  in  truth 
no  legal  delivery  of  the  writ,  until  after  the  recording  of  it. 
'The  priority  does  not  depend  on  the  endorsement  by  the 
sheriff  solely ;  that,  in  the  language  of  the  statute,  is  but  for 
the  better  manifestation  of  the  time.  The  priority  is  made  to 
depend  on  the  time  of  delivery;  but  it  must  be  the  delivery  of 
&  lawful  writ,  a  writ  conformable  to  the  statute,  a  writ  previously 
recorded. 

It  was  conceded  by  the  counsel  of  the  defendant,  and  rightly, 
that  an  execution  not  recorded  is  not  operative  on  i-eal  estate. 
JNow  when  the  statute  in  the  4th  Section  speaks  of  an  execution 
.against  real  estate,  an  operative  execution,  one  under  which  real 
.estate  might  legally  be  levied  on.  advertised  and  sold,  is  clearly 
intended.  When  therefore  the  execution  of  Johnston  was  deliv- 
ered to  the  sheriff,  no  execution,  within  the  contemplation  of 
that  section,  had  been  previously  delivered  to  him.  It  was  the 
.first  delivered  and  according  to  the  statute,  should  have  been 
first  executed,  and  satisfied.  The  period  of  delivery  of  the 
execution  of  Weller  according  to  the  just  construction  of  the 
statute,  was  when  it  was  a  second  time  handed  to  the  sheriff 
after  it  had  been  recorded. 

It  waB'contendcd  by  the  counsel  of  the  defendant  that  the  rule 
of  priority  depends  on  tho  period  of  dcJivery.  It  is  true,  as  I 
have  already  remarked.  But  tho  delivery  of  what  ?  An  execu- 
tion duly  recorded,  or  an  execution  not  yet  recorded  and  there- 
fore expressly  forbidden  by  tho  statute?  Surely  tho  former. 
It  was  farther  contended  that  the  construction  given  to  tho  8th 
section,  must  bo  extended  also  to  tho  7th,  and  an  execution  not 
indorsed  with  tho  debt  or  damages  and  costs,  prior  to  the 
scaling,  bo  doomed  inoperative.  If  it  bo  so,  it  docs  not  follow 
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jthat  the  construction  of  the  8th  section,  is  erroneous.  An  opin- 
,ion  however  on  this  matter  need  not  be  given  until  such  ques- 
tion shall  actually  occur.  It  was  farther  insisted  that  the  rule 

•  of  priority  would  "be  vague  and  uncertain  if  made,  as  supposed 
by  the  counsel,  to  depend  on  the  time  of  recording.     Nothing 
however  turns  on  'the  mere  period  of  recording  but  all  on  the 
respective  times  of  delivery  to  the  officer,  of  executions  duly 

.and  previously  recorded. 

The  only  difference  in  matter  of  fact  between  the  present  case, 

.and  that  of  Elmer  v.  Eurgin  is,  that  in  the  latter  the  execution 
first  delivered  was  not  recorded  until  after  its  return  day.  But 
the  great  governing  principle  is  common  to  both  cases.  The 
execution  of  Weller,  having  been  recorded  before  the  levy  and 
return,  cannot  thereby  gain  a  priority  by  retroactive  operation, 
but  is  saved  from  the  hazard  of  an  objection  which  might  have 
been  raised,  with  what  success  I  need  not  say,  against  the  first 

•  delivered  execution  in  the  case  reported,  that  from  want  of  record 
until  after  the  return  day  it  was  not  entitled  to  any  part  of  the 
moneys  arising  from  the  sale  of  the  real  estate. 

Another  question  is  proposed  by  the  state  of  the  case  before 
us.'  Whether  it  is  competent  for  the  plaintiff  to  give  evidence 
that  the  execution  of  Weller  was  not  recorded  when  it  was  de- 
livered to  and  endorsed  by  the  sheriff,  and  that  it  was  not 
recorded  until  after  the  delivery  of  the  plaintiff's  execution. 

The  statute  does  not  require  the  clerk,  to  make  a  record  of 
the  time  of  recording  an  execution.  And  there  can  be  no  legal 
-obstacle  to  the  manifestation  of  the  actual  time  whenever  that 
becomes  material,  especially  in  an  action  against  the  sheriff  him- 
self, who,  if  through  waywai-dness^or  ignorance  ho  has  made  a 
wrong  endorsement,  cannot  prejudice  a  party  by  giving  undue 
preference  to  another,  and  save  himself  by  any  supposed  sanctity 

•  of  his  endorsement.     Nor  can  any  rule  of  law  be  found  which 
will  preclude  an  inquiry  into  the  truth  of  the  case.     In  Hynde's 

-case,  4  Co.  70,  one  of  .the  points  was  "whether  the  defendant 
should  be  admitted  to  aver  when  the  deed"  [a  deed  of  bargain 

.and  sale]  "was  inrolled" — and  it  was  insisted,  "that  the  deed 
was  inrolled  the  first  day  of  the  said  Easter  Term,  for  the  term, 
as  to  divers  purposes  is  but  one  day  in  law,  and  co  potius,  be- 
cause it  doth  not  appear  by  the  record  what  day  of  the  term  the 
deed  was  inrolled,  but  generally  Term.  Pasch,  and  therefore  it 

tahould  be  intended  to  be  inrolled  the  first  day  of  the  term."  — 
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"  It  was  answered  and  resolved  by  the  court  that  it  is  true  that 
it  should  be  intended,  by  presumption,  that  the  deed  was  inrolled 
the  first  day  of  the  term,  but  stabit  prcesumptio  donee  probetur  in 
contrarium.  And  that  it  is  true  that  records  import  in  them- 
selves truth  and  conclude  all  men  from  denying  any  thing  ap- 
pearing within  the  record.  But  to  take  averment  which  stands 
with  the  record  and  which  doth  not  impugn  any  thing  apparent 
within  the  record,  the  law  doth  well  admit  and  allow."  "And. 
although  inrollment  or  other  matter  of  record  shall  not  be  tried 
per  pais,  yet  the  time  when  the  inrollment  was  made  shall  be 
tried  per  pais,  for  the  inrollment  itself  shall  never  be  drawn  in 
question,  but  only  the  time  of  it:"  "And  that  if  such  averment 
should  not  be  admitted,  great  injustice  would  be  protected,  and 
great  inconvenience  ensue  on  the  other  side,  for  suppose,  as  hath 
been  said,  that  the  beginning  of  the  term  is  only  within  the  six 
months,  and  in  truth  the  inrollment  was  made  towards  the  end, 
out  of  the  six  months,  if  such  averment  shall  not  be  received, 
the  bargainer  would  be  disinherited  against  truth  and  justice." 

Judgment  for  plaintiff. 
CITED  IN  Den  v.  Downam,  1  Or.  144.     Clement  v.  Kaighn,  2  McCar.  47,  58. 


HILL  RUNYAN  and  others  against  WILLIAM  WEIR. 

The  delivery  of  an  execution  (out  of  a  justice's  court)  to  a  plaintiff,  and  no 
return  thereto,  or  failure  to  procure  satisfaction,  shewn,  is  not  prima  facie  evi- 
dence of  the  payment  of  the  judgment, 

J.  R.  Brown,  attorney  for  plaintiffs. 
J.  W.  Miller,  attorney  for  defendant. 

EWING,  C.  J.  This  cause  was  submitted  to  the  court  upon  the 
certiorari  and  papers,  and  the  briefs  of  the  counsel  of  the  parties. 

Upon  the  hearing  of  the  appeal  the  plaintiff  below  in  support 
of  liis  action,  which  was  founded  on  a  judgment  rendered  by  a- 
justice  of  the  peace,  in  the  year  1815,  in  his  favour  against  the 
defendants,  produced  a  duly  certified  transcript  from  the  docket 
of  the  justice.  The  docket  contained  an  entry  to  the  following 
effect.  "November  4,  1815,  a  new  execution  granted  and  gave- 
to  John  Coleman,  constable."  The  defendants  moved  the  Com- 
mon Pleas,  to  nonsuit  the  plaintiff  because  an  execution  had  is- 
sued and  no  return  thereto,  or  failure  to  procure  satisfaction  was 
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shewn.  The  motion  was  overruled  and  in  this,  the  plaintiffs  in 
certiorari  insist,  was  error. 

The  fact  relied  on  is  the  mere  granting  or  issuing  of  the  exe- 
cution, for  as  the  statute  enumerating  the  matters  to  be  recorded 
by  the  justice  on  the  docket,  does  not  require  him  to  enter  the 
delivery  of  the  execution  to  the  constable,  it  is  conceded  by  the 
plaintiff's  brief,  and  has  been  determined  by  this  court  that  such 
entry  on  the  docket  is  not  proof  of  the  fact.  Hunt  v.  JBoylan,  1 
Halst.  211.  The  position  of  the  plaintiffs  is,  that  an  execution 
issued  and  unaccounted  for,  is  prima  facie  evidence  of  satisfaction 
of  the  judgment.  I  can  find  neither  precedent  nor  principle  to- 
support  this  doctrine.  The  issuing  of  an  execution  and  the  deliv- 
ery of  it  to  the  plaintiff,  which  is  the  only  legal  inference  from- 
what  is  rightfully  recorded  by  the  justice,  does  not  unless  after- 
wards delivered  to  an  officer,  even  form  a  lien  on  the  property 
of  the  defendant,  much  less  furnish  the  presumption  of  payment^ 

The  plaintiffs'  counsel  in  his  brief  insists  that  the  security  of 
the  defendant  requires  this  presumption.  He  states  it  to  be  the 
universal  practice  of  constables,  if  they  have  obtained  payment 
or  a  satisfactory  levy  to  make  no  return  of  the  execution,  and 
of  defendants  to  trust  to  a  receipt  on  the  execution  as  their 
highest  security.  But  the  statute  in  force  in  1815,  Patt.  368r 
expressly  requires  the  constable  within  thirty  days  after  the 
delivery  of  the  execution,  to  make  return  of  the  proceedings  had 
thereon  and  the  justice  to  make  a  record  thereof.  And  the 
carelessness  of  constables,  or  the  negligence  of  defendants,  when, 
so  ample  a  security  is  provided,  can  afford  no  ground  for  the 
court  to  make  a  new  rule  for  their  safety. 

The  plaintiffs'  counsel  asks,  if  an  outstanding  execution  is  not 
to  be  considered  prima  facie  evidence  of  satisfaction,  what  can- 
prevent  a  plaintiff  suing  out  execution,  taking  it  into  his  own- 
hands,  then  prosecuting  an  action  upon  the  judgment,  obtaining 
satisfaction  and  afterwards  putting  the  first  execution  in  the 
hands  of  an  officer,  and  enforcing  its  payment?  I  answer,  the- 
power  of  the  court  for  the  trial  of  small  causes,  whence  the 
execution  issued,  which  is  abundantly  sufficient  to  prevent  so- 
flagrant  an  abuse  of  its  process. 

There  is  no  error  in  the  decision  of  the  Common  Pleas.        .  ! 

The  other  justices  concurred. 

Judgment  affirmed. 

VOL.   III.  T 
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THOMAS  GIBBONS  against  AARON  OGDEN. 

1.  A  replication  which  neither  denies  the  matter  set  up  by  the  plea  nor  con- 
fesses and  avoids  it  by  advancing  new  matter,  is  vicious  and  will  be  set  aside. 

2  In  passing  the  act  entitled  "  a  further  supplement  to  the  act  entitled  an  act 
to  preserve  aud  support  the  jurisdiction  of  this  state,"  (Rev.  Laws  689)  25th 
February,  1820,  the  legislature  pushed  their  measures  intentionally  beyond  the 
limits  of  our  territory,  in  order  to  provide  a  remedy  for  acts  done  in  the' state 
of  New  York,  derogatory  to  our  riyht  of  navigation ;  they  prohibited  restraints 
on  one  side  of  ihefilum  aquce,  because  they  violated  our  jurisdiction ;  they  pro- 
hibited restraints  on  the  New  York  side  of  the  line,  because  they  violated  our 
riyht  of  navigation. 

Therefore  supposing  this  act  to  be  constitutional,  a  plea  which  admits  a  re- 
ftraint  on  the  New  York  side  of  the  filum  aquae,  but  justifies  such  restraint 
under  the  authority  of  the  laws  of  New  York,  and  by  virtue  of  a  judicial 
decree  of  the  Court  of  Chancery  of  that  state,  is  bad. 

This  was  an  action  of  trespass  on  the  case  brought  by  Thomas 
•Gibbons  against  Aaron  Ogden,  upon  the  third  section  of  the  act 
•of  25th  February,  1820,  entitled  "a  further  supplement  to  the 
:act  entitled  an  act  to  preserve  and  support  the  jurisdiction  of 
this  state,"  (Rev.  Laws  689)  to  recover  damages,  because  the  said 
Thomas  Gibbons  had  been  restrained  and  enjoined  from  mivi- 
.gating  with   his  steam-boat,  the  waters  between  the  ancient 
-shores  of  New  York  and  New  Jersey,  by  an  injunction  issued 
out  of  the  Court  of  Chancery  of  the  State  of  New  York,  in  a 
suit  wherein  the  said  Aaron  Ogden  was  complainant,  and  Thomas 
><*ibbons  defendant.*     The  defendant  pleaded,  1st.  The  general 
.issue.     2d.  That  the  plaintiff  ought  not  to  have  or  maintain  his 
..action  against  him  the  said  Aaron  Ogden,  because  he  says,  that 
.long  before  the  passing  of  the  act  of  the  state  of  New  Jersey,  in 
ll>e  plaintiff's  declaration  mentioned,  entitled  "a  further  supple- 
nmorit  to  the  act  entitled  an  act  to  preserve  and  support  the  juris- 
diction of  this  state,"  to  wit,  on  the  twentieth  day  of  October, 
iin  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighteen, 
fee  the  said  Aaron  Ogden  presented  his  bill  of  complaint  against 
the  said  Thomas  Gibbons,  in  the  Coiyt  of  Chancery  of  the  state 
of  New  York,  to  his  Honor  James  Kent,  Esq.  Chancellor  of 
that  Btate,  wherein  he  the  said  Aaron  Ogden,  set  up  a  claim 
under  the  acts  of  the  legislature  of  the  state  of  New  York, 
which  are  stated  by  the  said  plaintiff  in  his  declaration  afore- 
said, to  an  exclusive  right  to  navigate  with  boats  moved  by  fire 
or  steam  on  the  waters  within  the  territory  and  jurisdiction  of 

*  See  the  declaration  given  at  large  in  I  Haiti.  Rep.  286,  where  this  case 
came  before  the  court  upon  a  demurrer  to  the  declaration. 
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that  state,  which  lay  between  the  city  of  New  York  and 
Elizabeth  Town  Point  or  Elizabeth  Town,  to  the  whole  extent 
of  the  township,  and  complained  that  he  the  said  Thomas  Gib- 
bons, in  violation  and  disturbance  of  such  right  of  the  said  A:mm 
Ogden,  then  in  his  full  possession,  had  run  two  steam-boats 
moved  by  fire  or  steam,  to  him  the  said  Thomas  belonging,  the 
one  called  the  Stoudenger  or  Mouse,  and  the  other  called  the 
Bellona,  on  waters  within  the  territory  and  jurisdiction  of  the 
state  of  New  York,  between  the  city  of  New  York  and  Eliza- 
beth Town  as  aforesaid,  and  thereupon  prayed  the  aid  and 
interposition  of  that  Honorable  Court,  according  to  its  general 
equitable  jurisdiction  as  theretofore  used  and  exercised,  and  that 
he,  the  said  Thomas  Gibbons  might  be  restrained  thereby  on  the 
grounds  in  the  said  bill  mentioned  and  set  forth,  from  navigating 
with  his  two  steam-boats  in  manner  aforesaid  ;  whereupon  it  was 
so  proceeded  in  that  same  court,  that  at  a  Court  of  Chancery, 
held  for  the  state  of  New  York,  at  the  city  of  Albany,  in  that 
state,  on  the  twenty-first  day  of  October,  in  the  year  aforesaid, 
present  the  Honorable  James  Kent,  esq.  Chancellor  as  aforesaid, 
it  was  ordered  that  the  said  bill  should  be  filed  and  that  there- 
upon a  writ  of  injunction  should  issue  out  of  and  under  the  seal 
of  that  court,  to  restrain  him  the  said  Thomas  Gibbons  from 
navigating  on  the  waters  within  the  state  of  New  York,  between 
Elizabeth  Town  in  the  state  of  New  Jersey,  or  any  place  in  the 
township  of  Elizabeth  Town  as  aforesaid,  and  the  city  of  New 
York,  which  order  was  according  to  the  usual  course  of  that 
court  as  practised  in  similar  cases  before  the  passing  of  the  acts 
of  the  legislature  of  the  state  of  New  York  mentioned  in  this 
behalf  in  the  declaration  of  the  said  plaintiff  as  aforesaid,  and 
that  the  said  bill  was  duly  filed  accordingly ;  all  which  by  the 
files,  proceedings  and  records  of  the  same  court  remaining  before 
it  fully  appears,  of  which  he  the  said  Aaron  Ogden  produces 
here  before  this  court  a  copy  duly  authenticated  according  to 
the  act  of  Congress  in  such  case  made  and  provided  And  that 
he  the  said  Aaron  Ogden,  in  pursuance  of  such  order  of  the 
Court  of  Chancery  of  the  state  of  New  York  so  made  as  afore- 
said, caused  and  procured  to  be  sued  out  of  the  same  Court  of 
Chancery  according  to  the  usual  course  of  that  court  as  prac- 
tised long  before  the  passing  of  the  acts  of  the  legislature  of  the 
state  of  New  York  hereinbefore  mentioned,  to  wit,  on  the  twenty- 
fourth  day  of  October,  in  the  year  last  aforesaid,  a  writ  of  injunc- 
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tion  bearing  date  on  that  same  day  and  year,  whereby  he  caused 
the  said  Thomas  Gibbons  to  be  restrained  and  enjoined  from 
navigating  with  his  said  steam-boat  Bellona,  moved  by  steam  or 
fire  as  aforesaid,  the  waters  on  the  bay  of  New  York,  that  were 
within  the  territory  and  jurisdiction  of  the  state  of  New  York, 
on  the  passage  or  route  between  the  city  of  New  York  and 
Elizabeth  Town  Point  or  Elizabeth  Town  or  any  part  thereof, 
to  and  from  the  places  last  mentioned  respectively,  which  said 
waters  lay  between  the  ancient  shores  of  the  state  of  New  York 
and  the  state  of  New  Jersey,  and  to  the  eastward  of  the  mid- 
way line  between  those  shores  and  within  the  port  and  harbor 
of  the  city  of  New  York,  which  said  order  and  writ  of  injunc- 
tion are  the  same  that  are  set  forth  in  this  behalf  in  his  said 
declaration  and  not  other  or  divers:  Without  this,  that  the  said 
Aaron  Ogden  has  caused  or  procured  the  aforesaid  Thomas  Gib- 
bons to  be  enjoined  or  restrained  from  navigating  as  aforesaid, 
elsewhere  excepting  in  that  part  of  the  bay  of  New  York,  on 
the  passage  or  route  between  the  city  of  New  York  and  Eliza- 
beth Town  Point,  Elizabeth  Town  or  any  part  thereof  lying 
between  the  ancient  shores  of  the  state  of  New  York  and  the 
state  of  New  Jersey,  which  is  within  the  territory  and  jurisdic- 
tion of  the  state  of  New  York,  to  the  eastward  of  such  midway 
line  as  aforesaid,  and  within  this  port  and  harbor  as  aforesaid  in 
the  transportation  of  passengers  and  freight  to  and  from  the  city 
of  New  York,  and  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  plaintiff  his  action  aforesaid,  against  him 
the  said  Aaron  Ogden  ought  to  have  and  maintain,  &c. 

The  plaintiff  replied  as  follows,  that  he  the  said  Thomas,  by 
reason  of  any  thing  in  the  said  second  plea  alleged,  ought  not 
to  be  barred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  him  the  said  Aaron,  because  he  says  that  on  the 
second  day  of  April,  in  the  year  eighteen  hundred  and  twenty, 
and  from  thence  continually  until  the  time  of  commencing  this 
suit,  and  during  all  the  intervening  time  between  the  said  second 
day  of  April,  in  the  year  eighteen  hundred  and  twenty,  and  the 
said  time  of  commencing  this  suit,  to  wit,  at  Newark  aforesaid, 
the  said  Thomas  Gibbons  under  and  by  virtue  of  the  said  two 
orders,  and  the  said  writ  of  injunction  in  the  first  count  of  the 
plaintiff's  declaration  mentioned,  sued  out  and  prosecuted  by 
virtue  of  the  said  acts  of  the  legislature  of  the  state  of  New 
York,  in  said  first  count  mentioned,  in  the  suit  in  the  Co'irt  of 
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Chancery  of  the  state  ot  New  York,  wherein  he  the  said  Aaron 
Ogden  was  complainant. in  the  said  first  count  mentioned,  was 
restrained  and  enjoined  from  navigating  with  the  said  steam  boat 
the  Bellona,  in  said  count  mentioned,  the  whole  of  the  waters  in 
the  bay  of  New  York,  on  the  passage  or  route  between  the  city 
,of  New  York  and  Elizabeth  Town  Point,  or  Elizabeth  Town,  or  any 
purl  thereof,  which  said  waters  lie  between  the  ancient  shores  of 
the  state  of  New  York  and  the  state  of  New  Jersey.  And  because 
he  the  said  Thomas  Gibbons  further  saith,  that  on  the  second 
day  of  April,  in  the  yearof  our  Lord  eighteen  hundred  and  twenty, 
and  from  thence  continually  until  the  time  of  commencing  this 
suit,  and  during  all  the  intervening  time  between  the  said  second 
day  of  April  and  the  said  time  of  commencing  this  suit,  to  wit, 
at  Newark  aforesaid,  the  said  Thomas  Gibbons,  under  and  by 
virtue  of  the  said  orders  and  the  said  writ  of  injunction,  in  the 
second  count  of  the  plaintiff's  declaration  mentioned,  sued  out 
and  prosecuted  under  colour  of  the  said  acts  of  the  legislature 
of  the  state  of  New  York,  in  said  second  count  mentioned,  in 
the  said  suit  iu  the  Court  of  Chancery  of  the  state  of  New  York, 
wherein  he  the  said  Aaron  Ogden  was  complainant  iu  said  second 
•count  mentioned,  was  restrained  and  enjoined,  from  navigating 
with  his  said  steam  boat  the  Bellona  in  the  said  second  count 
mentioned,  the  whole  of  the  waters  in  the  bay  of  New  York,  on 
the  passage  or  route  between  the  city  of  New  York  and  Eliza- 
beth Town  Point,  or  Elizabeth  Town,  or  any  part  thereof,  which 
said  waters  lie  between  the  ancient  shores  of  the  state  of  New 
York  and  of  the  state  of  New  Jersey.  And  this  he  the  said 
Thomas  Gibbons  prays,  may  be  inquired  of  by  the  country,  &c. 

To  this  replication  the  defendant  demurred,  and  assigned  for 
causes  of  demurrer. 

1.  That  the  replication  aforesaid  is  not  in  answer  to  the  mat- 
ters contained  in  the  aforesaid  plea,  inasmuch  as  the  said  repli- 
cation takes  issue  to  the  country,  as  to  the  whole  trespass  in  the 
declaration  alleged,  as  well  within  the  territory  of  the  state  of 
New  York,  on  the  bay  of  New  York,  as  elsewhere :  whereas  he 
the  said  Aaron  Ogden,  in  his  plea  aforesaid  has  confessed  and 
avoided  the  said  supposed  trespass  as  far  as  regards  the  same 
within  the  territory  of  the  state  of  New  York,  on  the  eastern- 
most side  of  the  midway  line  between  that  state  and  the  state  of 
New  Jersey,  and  has  traversed  any  such  trespass  in  any  other 
place  whatever. 
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2.  Because  the  said  plaintiff  should  have  demurred  to  the  said 
whole  plea,  as  insufficient  in  iaw,  or  at  his  election  have  traversed 
the  special  justification  therein  contained,  or  have  joined  in  the 
defendant's  traverse  in  his  said  plea  set  forth,  and  not  have  trav- 
ersed both  in  the  manner  as  contained  in  the  said  replication. 

This  cause  was  argued  by  A.  Ogden,  and  B.  Stockton,  for  the 
defendant,  and  G.  Wood,  for  plaintiff. 

The  Chief  Justice,  having  before  he  came  on  the  bench  been 
retained  as  counsel  did  not  sit  upon  the  argument  of  the  cause. 

FOKD,  J.  This  action,  which  is  brought  on  the  third  section  of 
the  act  of  25th  February,  1820,  Rev.  Laws  689,  brings  under  con- 
sideration the  true  construction  of  that  statute,  and  the  validity 
of  the  pleadings.  The  statute  in  question,  which  is  entitled,  "A 
further  supplement  to  the  act  entitled,  an  act  to  preserve  and 
support  the  jurisdiction  of  this  state,"  provides,  That  if  any  citi- 
zen of  this  state,  shall  be  enjoined  or  restrained,  by  the  Court  of 
Chancery  of  New  York,  under  colour  of  any  act  of  the  legisla- 
ture of  that  state,  from  navigating  with  his  steam  boat,  "  the  waters 
between  the  ancient  shores  of  New  Jersey  and  New  York,"  the 
plaintiff  in  such  injunction  shall  be  liable  to  all  damages  occa- 
sioned to  the  owner  of  the  steam  boat,  by  such  restraint.  The 
plaintiff,  having  brought  an  action,  has  filed  a  declaration  under 
this  section  to  the  following  effect :  That  the  defendant  had  sued 
an  injunction  against  him,  out  of  the  Court  of  Chancery  of  New 
York,  under  colour  of  several  acts  of  the  legislature  of  that  state, 
whereby  he,  the  plaintiff,  was  restrained  from  navigating  with 
his  steam  boat,  "  the  waters  of  the  bay  of  New  York,  lying  be- 
tween the  ancient  shores  of  the  two  states." 

The  defendant,  in  his  plea,  to  the  foregoing  charge  advances 
the  following  matters:  That  the  territorial  line  which  divides  the 
state  of  New  Jersey  from  the  state  of  New  York,  is  a  midway 
line  on  said  water  between  the  two  shores;  on  the  eastern  side 
of  which  lino  lies  the  territory  of  New  York,  and  on  the  west- 
ern side  lies  the  territory  of  New  Jersey ;  and  as  to  any  restraint 
within  the  territory  of  Now  Jersey,  the  defendant  denies  it  and 
offers  a  traverse  of  the  fact ;  but  as  to  a  restraint  in  the  territory 
of  Now  York,  the  defendant  confesses  it,  and  justifies  it  as  being 
made  there,  under  the  authority  of  their  laws  and  by  virtue  of  a 
judicial  decree  of  the  Court  of  Chancery  of  that  state. 

The  plaintiff,  in  his  replication  to  this  plea,  reasserts  that  he 
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was  restrained  on  all,  "the  whole  of  the  waters  of  the  bay  of 
New  York,"  and  concludes  to  the  country.  The  demurrer  of 
the  defendant  to  this  replication,  brings  up  two  questions  before 
the  court;  first,  is  the  replication  a  good  one?  secondly,  is  the 
plea  a  good  one?' 

As  to  the  first  question.  The  affair  of  a  replication,  which, 
when  it  does  not  add  a  similiter,  is  either  to  deny  the  matters  in 
the  plea  and  put  them  in  issue  to  be  tried  by  a  jury,  or  else  to 
confess  and  avoid  them  by  advancing  some  new  matter,  seems 
not  in  this  case  to  be  at  all  fulfilled ;  it  neither  avers  any  re- 
straint in  the  territory  of  New  Jersey,  nor  traverses  the  justifi- 
cation of  restraint  in  the  territory  of  New  York,  as  set  up  under 
the  laws  and  under  the  decree  of  the  Court  of  Chancery  of  that 
state;  but,  taking  no  notice  of  either  of  these  branches  of 
defence,  and  turning  wholly 'away  from  the  plea,  it  goes  back 
to  the  beginning,  and  merely  avers  over  again  what  was  before 
set  forth  in  the  declaration.  Being  therefore  altogether  evasive, 
it  must,  for  this  reason,  certainly  be  set  aside.  If  then  the  facts 
set  forth  in  the  plea,  standing  uncontroverted  as  to  their  truth, 
as  they  do  for  want  of  a  replication,  are  sufficient  in  law  to  bar 
the  plaintiff's  action,  the  defendant  must  have  judgment. 

This  therefore  gives  rise  to  the  second  question.  Whether  the 
matters  in  the  plea,  admitting  them  all  to  be  as  they  are  pleaded, 
amount  to  a  legal  defence?  And  the  first  branch  of  the  plea, 
whereby  it  appears  that  there  was  no  restraint  within  the  state 
of  New  Jersey,  vindicates  the  defendant  from  that  part  of  tho 
charge.  The  other  branch  of  the  plea,  which  is  a  restraint  in 
the  territory  of  New  York ;  and  which  the  plea  admits  to  be 
true,  and  justifies  as  a  legal  act  there,  because  done  under  the 
sovereign  authority  of  their  laws,  and  a  judicial  decree  in  that 
state,  is  all  that  remains  to  be  considered. 

If  the  judicial  proceedings  of  the  state  of  New  York  are 
allowed,  according  to  the  constitution  of  the  United  States,  to 
have  full  credit  and  effect  in  this  court,  they  certainly  constitute 
the  matters  contained  in  this  branch  of  the  plea,  a  perfect  de- 
fence against  the  action.  The  reasons,  which  were  assigned  in 
the  legislature,  at  tho  time  of  passing  this  act,  as  well  as  in  the 
Court  of  Chancery  afterwards,  and  more  recently  at  the  bar  of 
this  court,  to  shew  that  a  decree  of  the  Court  of  Chancery  of  New 
York  ought  not  to  receive  credit  and  effect  in  this  case,  it  is  not 
my  intention  at  present  to  review  or  weigh;  but  as  such  effect. 
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has  been  denied  to  it  by  a  decision  of  this  court,  it  must  be  here 
taken  for  granted  that  I  acquiesce  in  that  decision.  The  act  of 
25th  February,  1820,  in  determining  the  merits  of  this  plea,  is 
therefore  to  be  our  rule  and  guide  as  a  constitutional  act. 

But  it  is  argued,  that  be  the  act  ever  so  constitutional,  it  does 
not  extend  to  an  action  done  out  of  the  state;  I  would  observe, 
however,  that  the  third  section,  which  speaks  of  restraints  made 
on  "  the  waters  between  the  ancient  shores  of  JSrew  Jersey  and 
New  York,"  without  distinguishing  between  one  part  and  an- 
other, seems  to  prohibit  restraint  on  an}-  part  of  them ;  and  as 
the  territorial  line  of  division  was  fixed,  by  a  law  of  1807,  mid- 
way of  the  two  shores,  a  statute  extending  to  acts  done  on  any 
part  of  those  waters,  necessarily  extends  to  acts  done  on  waters 
out  of  the  state.  The  general  words,  to  wit,  "  waters  between 
the  two  shores,"  are  quite  broad  enough  to  include  the  waters 
on  both  sides  of  the  line. 

But  it  is  argued  as  an  universal  rule,  that  general  ivords,  when 
used  in  a  statute,  ought  to  abate  so  much  of  their  import  as  car- 
ries them  beyond  the  manifest  intent  of  the  legislature;  and  the 
intent  of  the  legislature  that  this  statute  should  not  operate 
beyond  the  limits  and  jurisdiction  of  the  state,  would  manifestly 
appear  from  considering,  first,  the  title  of  the  act ;  and  secondly, 
the  nature  of  the  mischief  intended  to  be  remedied. 

And  first,  it  is  argued,  that  the  title  of  the. act,  which  the 
legislature  expressly  calls,  an  act  to  support  the  jurisdiction  of 
this  state,  excludes  every  idea  of  its  being  intended  to  operate 
out  of  the  state.  In  answering  this  remark  it  may  be  sufficient 
to  observe,  that  as  to  part  of  this  act,  its  operation  was  intended 
to  be  confined  within  the  limits  of  the  state,  as  is  evident  from 
its  prohibiting  the  service  of  foreign  process  within  our  terri- 
tory. Therefore  the  title  of  the  act,  might,  in  regard  of  this 
object,  well  be  what  it  is;  but  cannot  prove  that  this  was  the 
sole  object,  and  that  the  legfslature  had  beside  it,  no  other  object 
in  view.  The  title  of  an  act,  cannot,  like  a  proviso,  restrain  its 
provisions;  for  the  law,  upon  the  subject  of  the  title,  considers 
it  as  no  part  of  the  act,  Bacon's  Ab.  title  Statute  A.  and  therefore 
to  resort  to  the  title  is  almost  to  look  out  of  the  statute  for  its 
construction. 

Secondly.  The  mischief  was  supposed  to  lie  in  this,  that  the 
state  of  New  York,  not  admitting  that  her  territory  stopped  at 
tbo  midway  lino,  but  extending  her  claim  over  all  the  water 
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•quite  over  to  our  shores,  it  became  necessary,  in  order  to  guard 
against  this  mischief,  to  confine  the  jurisdiction  of  that  state  to 
her  own  side  of  the  line,  but  that  this  act  never  intended,  by 
pursuing  hfer  over  that  line  into  her  own  bounds,  there  to  attack 
her  laws  and  the  doings  of  her  courts,  where  she  is  allowed  by 
the  constitution  to  be,  and  must  be,  supreme,  and  the  decrees  of 
her  courts  valid  and  irresistible  till  they  are  legally  reversed. 

These  arguments,  upon  an  inquiry  into  what  should  have  been 
the  intent  of  the  act,  might  be  entitled  to  much  weight  and 
consideration ;  but  we  pursue  a  much  drier  question  when  we 
limit  our  judicial  inquiry,  as  we  are  hound  to  do,  to  what 
the  intent  of  the  act  is.  Courts  of  law  may,  where  the  words 
of  an  act  convey  no  clear  meaning,  as  the  means  of  explaining 
an  intricate  or  perplexed  passage,  resort  to  a  consideration  of 
the  subject  matter,  and  the  nature  of  the  mischief  intended  to 
be  remedied  ;  but  where  words  clash  with  no  other  paragraph, 
section  or  sentence,  in  the  same,  or  any  other  statute,  carry  a 
plain  and  manifest  meaning,  they  overcome  all  rules  of  con- 
struction, and  must  be  taken  as  they  read.  "  The  waters  between 
the  two  shores"  must  mean  the  whole  waters,  and  cannot 
mean  that  the  interdicted  restraint  may  be  exercised  on  a 
part  of  them. 

An  assumption,  that  the  mischief  to  be  remedied  had  only  a 
single  form,  and  lay  altogether  within  our  own  bounds,  is  cer- 
tainly not  admissible.  There  was  another  evil,  exterior  to  our 
bounds,  arising  oui  of  a  law  of  the  state  of  New  York,  which 
prohibited  our  navigating  her  waters  with  our  steam-boats;  and 
as  her  waters  lay  in  our  passage  to  the  sea,  and  were  a  lawful 
highway  for  our  commerce,  that  law,  interfering  with  our  rights 
of  navigation  in  her  waters,  was  in  itself  a  serious  mischief;  and 
it  is  plain  from  the  second  section,  that  the  legislature,  instead  of 
looking  no  farther  than  our  own  territory,  pushed  their  measures 
intentionally  beyond  our  limits,  in  order  to  provide  a  remedy 
for  acts  done  in  the  state  of  New  York,  derogatory  to  our  right 
•of  navigation.  They  prohibited  these  restraints  on  our  side  of 
the  line  because  they  violated  our  jurisdiction  ;  they  prohibited 
them  on  the  New  York  side  of  the  line,  because  they  violated 
our  right  of  navigation.  A  restraint  on  either  side  of  the  line 
being  therefore  contrar)'  to  this  act ;  the  plea,  which  confesses 
the  fact  on  one  side,  is  inconsistent  with  the  statute,  and  must 
vbe  disallowed  and  set  aside. 
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WILLIAM    LLOYD    against  ELIZABETH  NEWELL,  who  has  survived 
JAMES  NEWELL,  Executrix  of  HUGH  NEWELL,  deceased. 

A  verdict  rendered  without  evidence  will  be  set  aside. 

Upon  the  first  trial  of  this  cause  before  JUSTICE  FORD,  a  ver- 
dict was  rendered  for  the  defendant  which  afterwards  at  the 
instance  of  the  plaintiff  was  set  aside,  and  a  new  trial  ordered. 
A  second  trial  took  place  before  JUSTICE  ROSSELL,  and  a  special 
jury,  at  the  Monmouth  circuit  in  April,  1825,  and  a  verdict  was 
found  for  the  plaintiff.  The  -defendant  obtained  a  rule  to  shew 
cause  why  this  verdict  should  not  be  set  aside,  which  was- 
argued  at  the  present  term  by  Wall  and  Wood,  for  the  defendant, 
and  by  R.  Stockton,  for  the  plaintiff. 

The  court  made  absolute  the  rule  and  ordered  a  new  trial  on 
payment  of  costs. 

JUSTICE  ROSBELL,  declared  himself  entirely  satisfied  that  the 
jury  had  drawn  erroneous  conclusions  in  point  of  fact  from  the 
proofs  before  them,  and  that  the  verdict  was  without  evidence  to 
sustain  it.  He  had  expected  on  the  trial  a  different  result,  and 
was  surprised  when  the  verdict  was  rendered.  The  former  ver- 
dict had  been  set  aside,  not  as  intimated  at  the  bar,  because  the 
court  on  the  argument  of  the  rule  to  shew  cause  had  been  satis- 
fied of  the  right  of  the  plaintiff  to  recover  his  claim,  but  from  the 
subsequent  discovery  by  the  plaintiff  of  certain  written  docu- 
ments which  were  alleged  to  deserve  an  important  influence  on 
the  matter  in  controversy,  and  from  the  nature  of  the  cause,  the 
court  thought  it  proper  another  investigation  should  take  place. 

JUSTICE  FORD,  expressed  himself  to  the  same  effect  as  to  the 
ground  on  which  the  former  verdict  was  set  aside,  and  that  he 
considered  the  present  verdict  to  be  without  evidence  and  that 
a  new  trial  ought  therefore  to  be  granted. 

EWINQ,  C.  J. — This  action  was  brought  to  recover  a  balance1 
alleged  to  be  unpaid  of  the  purchase  money  of  a  farm  sold  by 
the  plaintiff  as  executor  of  Kenneth  Hankinson,  deceased,  to 
Hugh  Newell,  the  defendant's  testator.  The  plaintiff  by  the 
receipt  contained  in  the  deed  which  he  made  for  the  farm, 
acknowledged  the  payment  of  the  whole  of  the  purchase  money, 
and  thereby  imposed  on  himself  the  necessity  of  shewing  in  this- 
suit  not  only  that  the  purchase  money,  or  the  balance  now  claimed, 
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was  originally  due,  but  also  that  this  balance  remains  unpaid 
The  receipt  in  the  deed  is  not  conclusive ;  it  does  not  preclude 
inquiry ;  it  does  not  bar  peremptorily  the  plaintiff  from  recovery ; 
but  it  is  prima  facie  evidence,  and  imposes  on  the  party  who  gave 
it  the  duty  of  proving  what  may  be  called  negative  matter,  and 
obliges  him  to  remove  whatever  may  exist  of  doubt  or  difficulty. 
In  this  case  he  has  undertaken  to  do  so.  Has  he  done  it?  He 
shou  s  by  an  instrument  of  writing  that  on  or  after  the  22d  Octo- 
ber,1812,  upon  a  calculation  made  between  him  and  Hugh  Newell, 
it  appeared  that  Newell  had  somewhat  overpaid  the  purchase 
money,  including  a  receipt  of  Andrew  Bell,  for  $250.  He  shews 
satisfactorily,  that  in  that  calculation  or  adjustment  he  allowed 
to  Newell  the  sum  of  $250,  contained  in  that  receipt.  He  farther 
shews  that  the  $250,  were  handed  by  Newell  to  Bell,  to  be  paid 
to  Eobert  Boggs,  as  attorney  for  John  Rutherford,  in  discharge 
of  a  bond  given  by  Newell  himself,  in  lieu  of  part  of  a  debt 
originally  due  from  Hankinson  to  Rutherford,  on  account  of 
which  any  payments  made,  by  Newell,  were  to  have  been  ac- 
cepted by  Lloyd  as  payment  of  so  much  of  the  purchase  money. 
In  the  writing. exhibited  which  shews  the  statement  or  adjust- 
ment I  have  mentioned,  it  appears  that  Newell  was  so  to  regu- 
late that  receipt  as  that  Lloyd  might  have  credit  for  the  amount 
of  it  in  the  settlement  in  the  Orphans'  Court  of  his  accounts  as 
executor.  The  plaintiff  then  shews  by  the  account  in  the 
Orphans'  Court,  that  he  had  credit  for  the  amount  due  and  paid 
on  the  original  bond  or  debt  to  Rutherford  and  no  more.  He 
then  calls  on  the  defendant  to  shew  that  the  receipt  was  so 
regulated  as  that  credit  was  obtained  for  it,  and  insists  that  as 
the  defendant  has  not  done  so,  he  is  entitled  to  recover.  But,  I 
think,  not  so.  Having  acknowledged  the  receipt  of  the  pur- 
chase money  in  the  deed,  it  was  on  him  to  shew  that  it  was  not 
so  regulated,  and  that  he  had  not  credit  in  the  Orphans'  Court 
account  for  the  $250.  Let  us  examine  if  he  has  shewn  it.  He  has 
obtained,  it  is  seen,  credit  for  the  full  amount  of  the  principal 
and  interest  of  the  original  Rutherford  debt  or  bond ;  and  he 
has  thus  obtained  credit,  and  the  estate  of  Hankinson  is  charged 
in  the  Orphans'  Court  account,  for  all  he  ought  to  have  credit 
for  and  the  estate  to  be  charged  with.  Still  the  question  recurs. 
Has  he  obtained  credit  for  the  $250  allowed  in  the  adjustment 
with  Newell?  Now  it  is  manifest  this  question  entirely  depends 
on  what  items  were  allowed  to  Newell  in  that  adjustment.  And 
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the  plaintiff  in  order  to  shew  that  Newell  had  credit  for  $250  in 
that  adjustment  more  than  he  should  have  been  credited,  ought 
to  have  shewn  what  items  were  brought  into  view  and  allow  -d. 
If  the  amount  of  the  original  Eutherford  bond  §498.51,  and  the 
$250  were  both  allowed,  then  it  is  clear  that  Lloyd  credited  in 
the  adjustment  $250,  which  had  not  been  paid  for  him.  in  other 
words,  which  he  had  not  received,  and  he  ought  now  to  recover  it. 
But  if  the  several  sums  actually  paid  by  Newell  to  Boggs,  the 
attorney  of  Eutherford,  that  is  to  say,  the  $167.43,  and  the 
.$32.71,  and  the  $80,  and  the  $250  were  alone  credited,  then  all 
is  right.  It  is  not  enough  to  shew  that  the  $250  were  credited, 
because  that  sum  may  have  been  rightfully  credited.  Whether 
.rightfully  credited  was  a  relative  question.  Its  propriety  or  im- 
propriety depended  on  the  other  items  which  were  credited  with 
it.  Of  these  other  items  the  plaintiff  gave  no  evidence.  It  was 
said  at  the  bar,  the  original  Eutherford  bond  and  the  receipt 
endorsed  by  Boggs  as  his  attorney  upon  it,  were  produced  and 
present  at  the  time  of  the  adjustment  between  Newell  and  Lloyd, 
and  hence  the  jury  had  just  and  sufficient  ground  to  infer  that 
the  amount  of  that  receipt  was  allowed  to  Newell  as  well  as  the 
$250.  There  is  however  no  witness  who  testifies  that  the  bond 
and  receipt  were  produced.  But  if  there  be  sufficient  to  raise 
the  presumption  that  the  bond  and  receipt  were  produced,  it 
would  be  an  extraordinary  inference  that  both  the  amount  of 
the  receipt  and  the  $250  had  been  allowed,  when  the  receipt  is 
for  the  full  amount  of  the  original  bond,  and  on  the  face  of  it 
declares  that  part  of  its  amount  was  paid  by  a  bond  given  by 
Newell  to  Eutherford  in  lieu  of  such  part,  and  when  the  $250 
were  to  bo  paid  by  Bell  to  Boggs  in  discharge  of  that  new  bond. 
The  verdict  appears  to  me  to  have  been  without  evidence,  and 
ought  therefore  to  be  set  aside. 
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THE  STATE  against  SAMUEL  HICKMAN. 

ON  INDICTMENT. 

1.  In  an  indictment  upon  the  10th  section  of  the  "act  for  the  punishment  of 
crimes,"  (Rev.  Laws  254,)  for  stealing  a  voucher,  an  allegation  that  the  instrument 
stolen  is  a  "  voucher  "  is  a  sufficient  averment  of  its  validity,  and  imposes  on  the 
prosecution  all  such  consequences,  and  gives  the  defendant  all  such  advantages 
as  may  legally  result  if  it  should  appear  false  and  spurious. 

2.  An  express  averment  that  the  instrument  is  subsisting  or  remains  unsatis- 
fied is  not  required  in  an  indictment  founded  upon  the  40th  section  of  the  "act 
for  the  punishment  of  crimes,"  (Rev.  Laws  254 ) 

3.  A  variance  between  the  language  of  the  statute,  creating  the  offence  and 
the  indictment,  will  not  vitiate  the  indictment  if  the  words  used  in  the  indict- 
ment are  equivalent  to  those  of  the  statute.  * 

4.  The  liability  of  the  drawer  of  the  voucher  or  instrument  stolen,  when  suffi- 
ciently shewn.    (See  the  indictment.) 

5.  A  voucher  is  any  instrument  which   attests,  warrants,  maintains,  bears 
witness. 

6.  To  induce  the  court  to  quash  an  indictment  for  a  defect  in  the  caption  the 
defect,  must  be  of  a  clear  and  decisive  character. 

This  indictment  was  found  in  the  Court  of  Oyer  and  Ter- 
miner  of  the  county  of  Cumberland,  and  removed  into  this  court 
by  certiorari. 

W.  Halsted,  of  counsel  with  the  defendant  moved  to  quash  and 
took  exceptions  to  each  of  the  five  counts  which  it  contained, 
As  the  opinion  of  the  court  was  confined  to  the  fourth  count — «• 
no  more  of  the  case  is  here  presented.  That  count  is  as  fol- 
lows— "And  the  jurors  aforesaid  upon  their  oath  and  affirmation 
aforesaid  do  further  present  that  the  said  Samuel  Hickman, 
afterwards,  to  wit,  on  the  said  thirteenth  day.  of  May,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  twenty-five, 
at  the  township  of  Downe  aforesaid,  with  force  and  arms  feloni- 
ously did  steal,  take  and  carry  away,  one  voucher  of  the  value 
of  fifty  dollars  the  property  of  .Robert  Lake,  in  the  words,  let- 
ters and  figures  following,  viz  : " 

"  Davis  Wharf,  April  18,  1825.  Captain  Eobert  Lake  landed 
22J  cords  of  oak  wood,  and  J  cord  of  pine  wood,  all  left  for  sale. 
To  cash  paid  Eobert  Lake  on  account  $25.00. 

SAMUEL  DAVIS." 

"Which  said  voucher  purported  to  be  and  was  a  voucher  under 
the  hand  of  one  Samuel  Davis,  that  the  said  Robert  Lake  had 
landed  at  Davis's  wharf  twenty-two  and  a  half  cords  of  oak 
wood,  and  one  fourth  of  a  cord  of  pine  wood  to  be  sold  by  the 
said  Samuel  Davis  for  the  said  Robert  Lake,  and  that  the  said 
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•Samuel  Davis  had  paid  to  the  said  Eobert  Lake,  twenty-five 
dollars  on  account  thereof,  t,ho  said  Samuel  Davis  being  then, 
to  Wit,  at  the  time  of  committing  the  misdemeanor  aforesaid 
accountable  to  the  said  Eobeit  Lake  for  the  proceeds  of  the 
said  wood  over  and  above  the  Jiiid  sum  of  twenty-five  dollars 
so  paid  oj  account  thereof,  against  the  form,"  &c. — To  this 
.count,  Hats^id  made  the  following  exceptions. 

1.  The  instrument  of.  writing  chuiged  to  have  been  stolen  is 
not  alleged  to  iave  been  valid,  and  subaisting.     3  Chitty,  969. 

2.  The  instrument  is  charged   to   os  the  property  of  Eobert 
Lake — the  statutj  Rev.  Laws,  254,  Sea.  10,  on  which  the  indict- 
ment is  founded  i  i»ys  if  an}7  person  sLfH  steal  &c.  any  letters 
patent  &c.  of  or  beloi^ing  to  another  &c. — tLe  words  of  the  statute 
should  have  been  strictly  pursued.    2  Ea*>t  J.  L.  652.     The  State 
•v.  Gibbons,  1  South.  50.     1  Starkie,  104. 

3.  The  liability  of  Davis  is  not  sbewi .     He  was  not  liable 
until  sale  and  no  sale  is  averred.     Nor  i&  '.»iAe  or  place  alleged 
&s  to  the  matters  set  forth  in  the  latter  pare  of  the  count.     1 
Chit.  C.  L.  181.     (220)  162  (197.) 

4.  The  instrument  is  wrongfully  styled  "ft  Toucher." 

5.  The  caption  is  defective.     It  states  that  the  grand  jury 
.presented  that  the  bills  thereunto  annexed  are  true  bills — not 
individually,  that  this  bill  is  a  true  bill — or  in  the  usual  form 
that  the  grand  jury  presented  as  follows,  to  wit,  &c.    1  South.  46. 

L.  Q.  C.  Elmer,  (prosecuting  attorney  for  Cumberland)  answered 
the  exceptions.  He  read  1  Chitty,  249  (303)— 2  East  C.  L.  601,  602 ; 
13  John.  90;  1  Binney  201 — and  stated  that  no  application  bad 
been  made  to  amend  the  caption  because  he  had  understood 
from  the  attorney  of  the  defendant  that  no  objection  would  be 
ruised  to  it. 

BY  THE  COURT. — The  motion  to  quash  the  indictment  cannot 
prevail  if  it  contain  .one  good  count,  and  as  in  our  opinion,  the 
exceptions  taken  to  the  fourth  count  are  not  sustained,  the 
present  application  is  overruled,  without  any  decision  as  to  the 
points  raised  on  the  other  counts. 

1.  The  allegation  that  the  writing  in  question  is  a  voucher  is 
u  sufficient  averment  of  its  validity — and  imposes  on  the  prose- 
•cution  all  such  consequences,  and  gives  the  defendant  all  such 
advantages  as  may  legally  result  if  it  should  appear  to  be  false 
spurious.  .  / 
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2.  An  express  averment  that  the  instrument  is  subsisting  or 
-remains  unsatisfied  is  not  required.     In  indictments  founded  on 
.the  39th  section  it  may  be  found,  induced  perhaps  by  the  expres- 
sion "secured  thereby  and  remained  unsatisfied" — but  no  similar 

-expression  is  contained  in  the  4Qth  section. 

3.  The   variance   between  "of  or  belonging  to" — and  "the 
property  of"  is  immaterial.     The  rule  correctly  laid  down  in  1 
.South.  50,  relates  to  the  manner  in  which  the  offence  may  be 
.described.     But  in  the  present  particular,  equivalent  words  may, 
as  here,  be  used.     13  John.  90. 

4.  The  liability  of  Davis  need  not  be  farther  shewn  than  is 
done  by  the  indictment.     The  precedents  in  Chitty  and  Archbold 
for  larceny  of  promissory  notes,  bank  notes  and  bills  of  exchange 
under  the  English  statute  are  much  less  specific — not  even  stat- 
ing by  whom  the  note  or  bill  was  made,  Archb.  C.  L.  19.     Rich- 

.ards1  Case,  1  Mass.  Rep.  336.  The  averments  toward  the  close 
of  the  count  are  not  material  and  the  rule  respecting  time  and 
place  does  not  therefore  reach  them. 

5.  The  instrument  is  correctly  styled  "  a  voucher."     It  attests, 
warrants,  maintains,  bears  witness. 

6.  From  the  fact  stated  by  the  prosecuting  attorney  the  court 
.are  not  inclined  to  admit  the  objection  against  the  caption.     If 

\vu  were,  there  is  nothing  in  it  of  that  clear  and  decisive  char- 
.ticter  which  would  induce  the  court  to  quash.  There  is  sufficient 
in  the  return  made  to  the  certiorari,  to  shew  that  the  present 
indictment  is  one  of  those  in  the  schedule  annexed  to  the  general 
caption  signed  by  the  foreman  of  the  grand  jury  of  which  this 
is  a  copy. 


FISHER  and  others,  Exceptants,  against  ALLEN  and  others,  Applicants. 

In  the  matter  of  a  road  laid  out  in  the  counties  of  Monmouth  and 
Middlesex,  under  an  appointment  of  this  court. 

Surveyors  of  the  highways  must  not  only  take  but  must  subscribe  the  oath 
of  office  required  by  the  statute,  or  the  return  of  a  road  by  them  laid  out  will 
•be  quashed. 

The  oaths  of  office  of  three  of  the  persons  who  were  appointed 
.and  acted  as  surveyors  of  the  highways  in  laying  out  this  road 
Lhad  been  taken.and  filed  within  the  time  prescribed  by  law  but 
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had  not  been  subscribed  by  them — On  this  ground  Wall  made,, 
and  Hamilton  resisted,  an  application  to  quash  the  return. 

BY  THE  COURT. — The  subscribing  of  the  oath  is  an  indispensable 
requisite.  Wherever  the  statute,  as  in  the  19,  20  and  22  sections, 
Rev.  Laws  343,  speaks  of  the  taking  of  the  oath,  the  subscribing 
of  it  is  always  mentioned: — and  in  the  2lst  section  it  is  enacted 
that  if  the  officer  shall  not  take  and  subscribe  such  oath,  &c.  such 
neglect  shall  be  deemed  a  refusal  to  serve  in  the  office. 

Let  the  return  be  quashed. 

CITED  IH  State  v.  Northrop,  3  Harr.  275.     Smith  v.  Inhab.  Perth  Amboy,  4 

Harr.  56. 


GEORGE   D.  SMALL  against  THOMAS  WARD  and  MATTHIAS  WIL- 
LIAMSON. 

ON  CERTIOBAKI. 

A  general  reversal  of  a  judgment  of  the  Court  of  Common  Pleas,  rendered 
on  appeal  does  not  restore  the  judgment  of  the  justice,  but  leaves  the  plaintiff 
at  liberty  to  prosecute  anew. 

The  effect  of  the  reversal  on  certiorari  of  a  judgment  of  a 
Court  of  Common  Pleas  rendered  on  appeal  from  the  court  for 
the  trial  of  small  causes  whereby  a  judgment  given  by  the  jus- 
tice for  the  plaintiff  before  him  was  reversed  and  judgment  of 
the  Common  Pleas  given  for  the  original  defendant  was  the  ques- 
tion raised  in  this  cause. 

Halsey,  for  the  plaintiff  in  cortiorari  insisted  that  by  the  hear- 
ing and  judgment  on  the  appeal  the  original  judgment  was  super- 
seded— and  by  the  reversal  of  the  former,  the  matter  stood  as 
if  no  suit  had  been  brought. 

Scudder,  for  the  defendants,  contended,  that  the  reversal  of 
the  judgment  of  the  Common  Pleas  was  an  affirmance  of  the 
judgment  of  the  justice,  because  by  the  language  of  the  reversal 
the  party  is  ordered  to  be  restored  in  all  things,  &c — and  tho 
repeal  of  a  repealing  statute  is  the  rivival  of  tho  original.  He 
cited  Tho.  Raym.  100.  1  Lev.  153.  1  Mod.  121.  1  Ventr.  34, 
1  Keble827.  Yelv.  117,  118. 

BY  THE  COURT. — The  question  now  raised  was  considered 
and  decided  by  this  court  in  tho  case  of  Smock  v.  Throckmor- 
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ton,  November  Term,  1825.  It  was  there  held  that  by  a  general 
reversal  of  a  judgment  of  a  Court  of  Common  Pleas  rendered  on 
appeal,  the  matter  was  left  entirely  open  and  the  plaintiff  per- 
mitted anew  to  prosecute  for  his  alleged  cause  of  action. 

Judgment  reversed. 

CITED  IN  Steamboat  Co.  v  Flannegan,  12  Vr.  116. 


DEN  ex  dem.  BRAY  and  others  against  FEN,  NANCY  DRAKE,  tenant. 

1.  A  declaration  in  ejectment  served  on  the  18th  requiring  an  appearance  on 
the  28th  is  a  sufficient  service. 

2.  Where  a  statute  requires  service  for  a  fixed  number  of  days,  the  mode  of 
computation  is  to  include  the  day  of  service  or  the  appearance,  and  to  exclude 
the  other ;  but  where  a  number  of  entire  days  are  required,  both  the  day  of 
service  and  the  day  of  appearance  are  to  be  excluded. 

3.  Where  the  defendant's  attorney  filed  a  consent  rule  without  a  plea,  and. 
after  having  agreed  to  exchange  consent  rules  with  the  plaintiffs'  attorney  at 
home,  neglected  when  called  upon,  to  plead  without  a  rule  for  that  purpose,  and 
the  plaintiffs'  attorney  took  judgment  for  default  of  a  plea,  against  the  casual- 
ejector — held  the  judgment  was  regular. 

4.  It  is  the  usual  course  of  practice  to  file  the  plea  with  the  consent  rule ; 
and  this  practice  ought  not  to  be  deviated  from  without  the  sanction  of  this 
court  previously  obtained. 

Judgment  by  default  against  the  casual  ejector  was  entered  at 
the  last  term,  and  an  execution  of  habere  facias  possessionem 
issued  and  executed,  which 

Scudder,  of  counsel  with  the  tenant  now  moved  to  set  aside. 
1st.  Because  the  declaration  in  ejectment  was  not  seasonably 
served,  having  been  delivered  to  the  tenant  on  the  18th  of  Feb- 
ruary, and  the  day  of  appearance  mentioned  in  the  notice  was 
the  first  day  of  the  term,  the  28th  of  February.  He  read  the 
statute  Rev.  Laws,  425,  sec.  91,  which  requires  "  ten  days  previous 
notice."  2d.  Because  the  attorney  of  the  tenant  had  entered  an- 
appearance  in  the  clerk's  book,  and  delivered  to  the  clerk  to  be 
filed,  a  consent  rule,  and  had  therefore  performed  all  that  was 
incumbent  on  him  to  prevent  a  judgment  by  default,  to  which' 
the  plaintiff  could  not  have  entitled  himself  without  filing  a 
declaration  de  novo  and  taking  a  rule  to  plead.  He  cited  Adams 
on  Ejectment,  181-2,  219,  323,  232,  236. 

The  court  declined  hearing  an  answer  from  the  plaintiffs' counsel 
on  the  first  objection,  and  remarked  it  was  well  settled  and  had 
been  repeatedly  ruled  that  where  a  statute  requires  notice  for  a 
fixed  number  of  days,  the  mode  of  computation  is  to  include  the 

VOL.  in.  u 
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day  of  service  or  the  day  of  appearance,  and  to  exclude  the 
other,  but  where  a  number  of  entire  days  are  required,  both  the 
day  of  service  and  the  day  of  appearance  are  to  be  excluded. 
Hc-nce  in  the  present  case  "  ten  days  previous  notice  "  had  been 
given. 

Scott,  for  the  plaintiff,  read  a  written  statement  of  the  facts 
signed  by  the  attorneys  of  the  parties,  (which  Scudder  said  he 
had  not  before  seen)  from  which  it  appeared  that  the  defendant's 
attorney  did  not  attend  the  court  in  person  of  February  Term, 
but  caused  the  appearance  to  be  entered  by  another  person  in 
uis  behalf,  who  informed  the  plaintiffs'  attorney  that  the  attor- 
ney of  the  defendant,  [both  residing  in  the  same  town]  would 
exchange  the  consent  rules  with  him  at  home  at  any  time:  The 
attorney  of  the  plaintiffs  thereupon  <livw  a  declaration  de  novo, 
and  called  on  the  defendant's  attorney  to  exchange  the  rules  and 
give  him  a  plea  so  that  the  cause  might  be  taken  to  trial  at  the 
•Circuit  Court  in  Somerset  county  (where  the  lands  lie)  in  April. 
'  He  refused  so  to  plead,  and  to  plead  at  all,  without  farther  rule 
to  plead.  The  consent  rule  delivered  to  the  clerk  is  not  signed 
.by  the  plaintiffs'  attorney. 

He  then  insisted  that  the  attorney  of  the  defendant  had  not 
ncted  in  good  faith  ;  but  by  device  to  avoid  a  trial  at  the  April 
•Circuit,  and  to  retain  without  pretence  of  right,  the  possession  of 
the  premises. 

Ho  farther  insisted  that  a  plea  should  have  accompanied  the 
•  consent  rule  delivered  to  the  clerk;  that  they  are  simultaneous 
.acts,  2  John,  cases,  110;  and  without  the  plea  the  plaintiff  was 
.cMititlcd  to  judgment. 

iBv  THE  COURT. — The  issue  in  actions  of  ejectment  being  formed 
in  our  practice  more  summarily  than  in  other  actions,  the  court 
has  been  liberal  in  the  exercise  of  their  discretion  to  protect  the 
defendant  from  the  inconvenience  which  in  some  cases  may 
hence  result,  where  the  action  is  commenced  very  near  the 
term,  the  circuit  in  close  succession,  a  real  defence  intended,  and 
involving  matters  of  intricacy  and  complexity,  requiring  labor- 
ious and  careful  preparation  ;  and  the  mode  heretofore  pursued 
has  been  by  an  extension  of  the  time  of  entering  into  the  com- 
mon or  consent  rule.  In  the  present  instance  if  such  application 
had  been  made  at  February  Term,  and  a  proper  case  sustained, 
the  court  would  doubtless  have  allowed  time. 
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In  our  practice  the  plea  is  usually  handed  with  the  consent 
rule  to  the  attorney  of  the  plaintiff.  Den  v.  Wilson,  2  South. 
680.  By  Kirkpatrick,  C.  J.  "In  practice,  the  issue  is  always 
joined  when  the  consent  rule  is  entered  into."  It  is  not  intended 
here  to  say,  because  not  necessary,  whether  this  is  indispensable 
in  all  cases ;  when  it  may  be  .departed  from,  an  application  to 
the  court  however  is  certainly  to  be  commended.  But  from 
the  usual  practice  and  the  common  acceptance  of  the  phraze 
"  exchange  the  consent  rules,"  the  plaintiffs'  attorney  was  fully 
warranted  in  understanding  that  the  plea  was  to  accompany  the 
rule,  and  if  a  different  course  was  intended,  that  candor  so  hon- 
orable, so  useful,  nay,  so  indispensable  in  professional  intercourse, 
required  the  attorney  of  the  defendant  to  have  mentioned  his 
intention.  This  judgment  is  in  our  opinion  regular,  and 

The  motion  overruled. 

CITED  IN  Day  v.  Hall,  7  Hal,  205. 


LAWRENCE  ACKERMAN  against  JOHN  TAYLOR. 

Though  a  statute  directs  that  no  certiorari  shall  issue  to  remove  into  this 
court  any  proceedings  had  in  pursuance  of  it,  a  certiorari  may  be  issued  to 
bring  up  proceedings,  which  although  had  under  pretence  of,  are  not  in  pursu- 
ance of  the  act.  A  certiorari  will  he  to  the  Court  of  General  Quarter  Sessions 
of  the  Peace  to  remove  the  proceedings  of  that  court  on  an  appeal  under  the 
act  "  respecting  apprentices  and  servants,"  Rev.  Laws,  364. 

A.  Pennington  and  W.  Pennington  moved  to  quash  this  writ  of 
certiorari  which  had  been  directed  to  the  Court  of  General 
Quarter  Sessions  of  the  Peace  of  the  county  of  Essex,  to  remove 
here  the  proceedings  of  that  court  on  an  appeal  under  the  act 
"  respecting  apprentices  and  servants,"  Rev.  Laws,  366.  They 
insisted  that  the  writ  is  expressly  prohibited  by  that  act  and  was 
therefore  improvidently  issued.  Notwithstanding  the  general 
superintending  power  of  this  court,  where  expressly  forbidden, 
the  writ  cannot  be  used ;  such  is  the  settled  doctrine  in  the  Court 
of  King's  Bench,  Doug.  549,  Cowp.  24,  2  T.  R.  472,  1  Bl. 
Rep.  231,  2  Burr.  1042,  1  Mod.  45,  Cox  261.  The  case  in  this 
court  reported  in  1  Penn.  335,  is  different  from  the  present; 
there  the  certiorari  was  sustained  because  the  justices  had  no 
right  to  proceed,  and  the  act  done  was  manifestly  under  pretext 
And  not  in  pursuance  of  the  statute.  If  the  court  hold  they  may 
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use  the  writ  where  the  proceedings  are  riot  in  pursuance  of  the 
statute;  the  writ  may  always  be  employed,  for  if  in  any  respect 
the  matter  has  not  been  rightly  done,  it  may  be  said  not  to  have 
been  done  in  pursuance  of  the  statute. 

Dodd  and  Vanarsdale  who  were  to  have  argued  for  the  plain* 
tiff  in  certiorari  were  stopped  by  the  court. 

EWING,  C.  J.  This  court,  on  the  principles  of  the  common  law 
exercises  by  means  of  the  writ  of  certiorari,  a  superintending, 
power  and  control  over  inferior  tribunals  created  by  statute  or 
proceeding  in  a  summary  manner.  Even  where  their  adjudica- 
tions are  declared  to  be  final  and  conclusive,  although  we  do  not 
examine  the  merits  of  their  decisions,  from  which  we  are  restrained 
by  the  just  effect  of  the  final  and  conclusive  quality  attached  to 
them,  we  nevertheless  inquire  whether  they  have  exercised  or 
exceeded  the  jurisdiction  given  to  them,  whether  they  have 
used  the  powers  granted  in  their  creation,  or  assumed  others 
never  confided  to  them.  The  superintending  power  of  this 
court,  and  the  use  of  the  writ  of  certiorari  are  no  doubt  within 
the  scope  of  legislative  action,  may  be  restrained,  abridged,  per- 
haps abolished.  Yielding  on  the  one  hand  to  the  will  of  the  leg- 
islature, we  are  on  the  other  to  deny  the  writ  to  a  citizen  in  no 
case  where  he  may  lawfully  claim  it.  The  act  directs  that  no 
certiorari  shall  issue  to  remove  into  this  court  any  proceedings 
had  in  pursuance  of  it — sec.  10.  But  how  many  cases  may  there 
not  be  where  the  proceedings  though  under  pretence,  may  not" 
be  in  pursuance  of  the  act? — Suppose  three  justices  of  Essex 
should  discharge  an  apprentice  from  a  master  residing  in  Ber- 
gen;  or  should  make  a  discharge  where  no  .complaint  has 
been  preferred  by  either  master  or  apprentice ;  or  should  not 
only  discharge  the  apprentice  but  adjudge  the  master  to  undergo 
correction  at  the  public  whipping  post,  and  that  each  of  these 
adjudications  should  bo  sustained  by  the  sessions  on  appeal. 
Can  it  be  supposed  that  the  legislature  intended  in  such  cases, 
to  deny  the  use  of  the  writ?  To  leave  the  injured  citizen  rem- 
ediless? The  case  of  Vunch  v.  Whorl,  Penn.  335,  is  in  point. 
The  writ  was  there  sustained,  though  the  proceedings  had  taken 
place  under  color  of  the  act  in  question.  The  application 
to  quash  the  present  writ  does  not  exhibit  the  ground  on  which 
it  waa  issued,  but  proceeds  on  the  basis  that  no  case  can  exist 
in  which  it  may  legally  be  used.  This  broad  position  ie 
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B0t  correct.  Legal  subjects  of  inquiry  may  be  presented  to  us ; 
we  may  not  therefore  quash  this  writ;  we  shall  take  care  however 
not  to  transcend  the  limits  assigned  to  us  by  the  legislature. 

Justices  ROSSELL  and  FORD,  concurred  in  the  opinion  expressed 
by  the  Chief  Justice. 

CITED  IN  State  v.  Falkinburgc,  3  Or.  322.     Traphagen  v.  West  Hoboken,  10 
Vr.  234.     Ritter  v.  Kimkle,  Id.  261. 

SEE  A  LATER  DECISION  EEPORTED  IN  Ackerman  v.  Taylor,  4  Hal.  65. 


THE  STATE  against  JOHN  I.  JONES. 

1.  The  time  and  place  of  committing  an  offence  should  be  so  stated  in  an 
indictment,  that  there  be  no  incongruity  or  repugnancy  on  the  face  of  it. 

2.  Where  an  indictment  charges  an  pfifence  on  the  25th  day  of  August, 
1824,  in  the  county  of  W.,  and  the  law  creating  the  county  of  W.  did  not  pass 
iuntil  the  November  following,  the  court  will  notice  the  discrepancy  and  quash 
the  indictment. 

This  indictment  which  was  found  at  the  Court  of  Oyer  an<I 
Terminer  of  the  county  of  Warren,  in  June,  1825,  and  removed 
here  by  certiorari,  charged  that  "John  I.  Jones  late  of  the  town- 
ship of  Hardwick  in  the  county  of  Warren,  on  the  twenty-eighth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty -four,  at  the  township  of  Mansfield  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  feloniously 
.did  utter  and  publish  as  true,  a  certain  false,  forged  and  coun- 
terfeited acquittance  and  receipt  for  money,  which  said  false, 
forged  and  counterfeited  acquittance  and  receipt  for  money,  is 
as  follows,"  &c. 

M.  Croxall  for  the  defendant  now  moved  to  quash  the  indict- 
ment. At  the  time  charged  in  the  indictment,  there  was  no  such 
place  in  this  state  as  the  township  of  Mansfield  in  the  county  of 
Warren  ;  the  new  county  called  Warren  having  been  erected  and 
set  off  from  the  county  of  Sussex,  by  an  act  of  the  legislature  on 
the  20th  of  November,  1824.  The  indictment  charges  an  impos- 
sible fact.  When  the  facts  are  stated  with  repugnancy  as  to  time 
or  place  the  indictment  is  bad.  He  cited  Archb.  3.  6  Bac.  Abr. 
553,  562.  1  Chitty  Or.  Law  146,  141,  159,  160,  165.  1  Str.  552. 
1  South.  324.  1  Caines  167.  Hawk.  P.  C.  Ch.  25,  sec.  83. 

Morris,  (prosecuting  attorney  for  Warren)  and  Vroom  argued 
in  support  of  the  indictment.  Time  and  place  are  not  material; 
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the  offence  need  not  in  these  respects  be  laid  according  to  the 
facts ;  the  naming  of  the  county  has  reference  not  to  the  time  of 
the  offence,  but  to  the  time  of  finding  the  indictment;  the  court 
will  not  take  notice  of  the  time  of  the  division  of  the  county  of 
Sussex,  and  if  not,  there  is  nothing  incongruous  on  the  face  of 
the  indictment ;  the  objection  if  raised  at  all  must  be  on  the 
trial.  They  read  Cowp.  627.  Starkie  23,  24,  71,  66,  240.  Archb 
3,  13,  14,  15,  35,  37.  1  Chitty  Or.  Law  300. 

BY  THE  COURT. — Time  and  place  in  an  indictment  are  so  far 
immaterial  that  in  general  the  evidence  is  not  required  exactly 
to  correspond  with  the  charge ;  but  it  is  a  clear  rule  that  time 
and  place  must  be  so  stated  that  there  may  be  no  incongruity  or 
repugnancy  in  the  indictment.  Thus  where  a  time  is  limited 
for  preferring  an  indictment,  the  time  laid  should  appear  to  be 
within  the  time  so  limited  ;  and  in  an  indictment  for  murder  the 
death  should  be  laid  within  a  year  and  day  from  the  time  at 
which  the  stroke  is  alleged  to  have  been  given.  Arch.  C.  L.  14. 

The  true  mode  to  consider  the  present  question  is  to  take  the 
matters  as  laid,  because  on  a  general  verdict  they  would  be  con- 
sidered as  true,  referring  also  to  the  time  of  the  erection  of  the 
new  county,  of  which  we  are  bound  to  take  judicial  notice. 
Commonwealth  v.  Springfield,  7  Mass.  Rep.  9,  per  PARSONS,  C.  J. 
It  is  seen  that  at  the  time  mentioned  there  was  no  such  place  as 
that  at  which  the  offence  is  alleged  to  have  been  committed. — 
There  is  a  manifest  repugnancy.  Lot  the  indictment  be  quashed, 
and  the  defendant  enter  into  recognizance  to  appear  at  the  next 
Oyer  and  Terminer  of  the  county  of  Warren. 


ELI  MEAD  against  FREDERICK  KIRKPATRICK. 

If  it  appears  by  the  complaint  filed  in  an  action  of  unlawful  detainer  that 
the  summons  was  issued  previous  to  demand  and  notice  in  writing  given  for 
the  delivery  of  the  possession,  the  judgment  will  be  reversed. 

The  complaint  in  this  case  was  made  to  the  justice  on  the 
21st  December,  1825,  and  the  summons  to  the  defendant  issued  on 
the  same  day,  returnable  on  the  6th  of  January,  1826 — The  com- 
plaint concludes  thus,  "but  the  said  Eli  doth  wilfully  detain  and 
without  force  hold  over  and  unlawfully  detain  the  said  premi- 
ses from  the  said  Frederick,  although  demand  of  the  possession 
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of  the  said  premises  and  notice  in  writing  for  the  delivery  thereof 
to  the  said  Frederick  was  made  and  given  by  the  said  Frederick 
to  the  said  Eli,  to  wit,  on  the  2d  day  of  January,  1826,  and  so 
the  said  Frederick  saith  that  the  said  Eli  is  guilty  of  an  unlawful 
detainer  of  the  said  premises."  On  this  complaint  a  verdict  was 
found,  and  judgment  rendered  for  the  complainant. 

W.  Hoisted  moved  to  reverse  the  judgment.  The  defendant 
could  not  have  been  guilty  of  an  unlawful  detainer  unless  he  held 
over  "after  demand  and  notice  in  writing  for  the  delivery  of  the 
possession,"  Rev.  Laws,  349,  sec.  5;  and  the  demand  and  notice  in 
writing  were  not  in  this  case  made  as  appears  by  the  complaint, 
from  which  the  complainant  could  not  lawfully  vary  on  the  trial, 
until  the  2d  of  January,  1826,  after  the  commencement  of  the  suit. 

BY  THE  COURT. — The  objection  is  fatal. 
Let  the  judgment  be  reversed. 

CITED  IH  Townly  v.  Rutan,  Spen.  607. 


THE  PRESIDENT,  DIRECTORS  and  COMPANY  of  the  STATE  BANK 
AT  ELIZABETH  against  G.  C.  BARBER,  one  of  the  Attorneys,  Ac. 

Where  a  bill  was  filed  against  an  attorney  in  August,  1825,  and  at  the  ensu- 
ing term  of  September  a  rule  to  plead  was,  taken  but  not  served,  and  nothing, 
done  until  February  Term,  1826,  when  another  rule  to  plead  was  taken  and 
served,  under  which  rule  the  defendant  pleaded,  and  at  the  next  May  Term 
applied  to  this  court  to  withdraw  his  plea  and  quash  the  bill:  the  court  refused 
to  quash,  although  they  allowed  the  defendant  to  withdraw  his  plea  and  plead 
anew. 

M.  Ogden  and  Chetwood,  for  the  defendant,  moved  to  withdraw 
the  pleas,  and  to  quash  the  bill.  It  was  filed  on  the  25th  August, 
1825  ;  in  the  ensuing  term  a  rule  to  plead,  &c.  was  taken  but  not 
served ;  at  November  Term  of  that  year  nothing  was  done,  but 
in  February  Term  last,  another  rule  to  plead  in  thirty  days  waa 
taken  and  served :  but  they  insisted  the  omission  to  serve  and 
follow  up  the  original  rule  had  wrought  a  discontinuance,  of 
which  the  defendant  ought  not  to  be  forbid,  in  consequence  of 
the  pleas,  to  avail  himself,  as  he  had  pleaded  under  the  compul- 
sion of  a  rule  which  now  at  the  first  opportunity  he  resisted. 

Randolph  and  the  Attorney- General  for  the  plaintiffs.  The 
defendant  has  appeared  and  pleaded,  and  ought  not  now  to  bo 
aided  ;  5  7).  &  E.  173.  The  bill  was  filed  just  before  the  statute 
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of  limitations  might  have  attached  to  the  cause  of  action,  and  the 
proceeding  here  is  regular  by  analog}'  to  the  case  of  a  summons 
which  may  be  taken  out  to  save  the  statute,  returned  N.  E.  and 
at  many  terms  afterwards  an  alias  may  be  sued  out  j  the  con- 
tinuances if  at  all  necessary,  are  mere  matters  of  form  and  may 
be  added  at  any  time.  2  'Sellon,  457.  Ballant.  on  Limit.  150. 
On  no  principle  can  the  bill  be  quashed;  the  matter  should  have 
been  presented  by  way  of  plea.  I  Wils.  167. 

BY  THE  COURT. — Inasmuch  as  the  defendant,  if  the  grounds 
••suggested  are  tenable,  may  avail  himself  of  them  by  plea,  where- 
toy  they  will  be  pleaded  in  the  regular  course  of  trial,  and  subject 
to  review  in  an  higher  tribunal,  of  which  by  a  decision  against 
them  on  this  motion,  the  plaintiffs  would  be  deprived,  as  also 
indeed  of  their  cause  of  action  if  the  period  of  limitation  has 
attached  since  the  filing  of  the  bill,  we  think  a  due  exercise  of 
discretion  requires  us  to  refuse  the  application  to  quash  without 
expressing  any  opinion  on  its  merits.  As  the  defendant  filed  his 
plea  in  compliance  with  our  rule,  and  is  now  here  at  the  first 
term  since  notice  of  the  filing  of  the  bill,  and  as  amendments  of 
pleadings  are  liberally  allowed,  liberty  is  given  to  the  defendant 
to  amend  his  pleas,  or  to  withdraw  them  and  plead  anew. 


DANIEL  SKELLINGER  against  ELIAS  I.  HOWELL. 

OK   CERTIORAHI   TO   THE   COMMON    PLEAS   OF   MOREIS — IN   TROVER. 

1.  Where  two  witnesses  are  examined  before  the  Court  of  Common  Pleas  in 
an  appeal,  and  one  states  the  value  of  the  articles  in  dispute  between  the  parties 
to  exceed  one  hundred  dollars,  and  the  other  states  the  value  not  to  exceed  that 
sum,  if  the  court  give  credit  to  the  latter  and  thereby  sustains  their  jurisdiction, 
it  being  matter  of  fact,  this  court  will  not  inquire  into  the  propriety  of  their 
determination. 

2.  A  party  may  not  give  evidence  of  general  bad  character  to  impeach  or 
discredit  a  witness  whom  he  has  called  and  examined;  but  if  the  witness  state 
matters  which  operate  against  him,  he  may  call  witnesses  to  prove  those  matters 
to  be  otherwise. 

in  the  Court  of  Common  Pleas  on  the  trial  of  the  appeal, 
Howell  the  appellee  and  plaintiff  below,  having  given  evidence 
of  property  and  conversion,  inquired  of  a  witness  the  value  of 
the  chattels  in  question,  who  stated  their  value  in  detail  at  sums 
which  amounted  to  8102.58,  and  then  rested.  Skellinger  moved 
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lor  a  nonsuit,  because  the  demand  exceeded  the  jurisdiction  of 
a  justice.  The  appellee  thereupon  offered  and  was  admitted  by 
the  court  notwithstanding  an  objection  from  the  appellant,  to 
examine  another  witness  as  to  the  value,  who  stated  the  value  of 
the  chattels  at  a  sum  not  exceeding  8100,  and  the  court  refused 
the  nonsuit. 

Scudder,  for  the  appellant  now  plaintiff  in  certiorari  moved  to 
reverse  the  judgment. 

1.  The  value  of  the  chattels  was  shewn  to  have  been  $102.58. 
.Hence  neither  the  justice  nor  Common  Pleas  had  jurisdiction, 

which  is  given  only  where  the  debt,  balance  or  matter  in  dispute, 
•  does  not  exceed  the  sum  or  value  of  $100.  Rev.  Laws,  429.  He 
cited  Penn.  Hep.  54,  258,  950,  951.  2  South.  822.  1  John.  cas.  20. 
2  Cranch.  147.  4  Cranch.  93. 

2.  The  examination  of  the  second  witness  was  illegal,  for  to 
disprove  the  facts  stated  by  a  witness  is  to  discredit  him,  and  a 
party  is  not  permitted  to  impeach  his  own  witness.     1  Phil.  Ev. 
212.     1  Dal.  63.     1  Campb.  210,  217. 

Br  THE  COURT — (Stopping  Vroom,  contra). — A  party  may  not 
give  evidence  of  general  bad  character  to  impeach  or  discredit 
a  witness  whom  he  has  called  and  examined  ;  but  if  the  witness 
state  matters  which  operate  against  him,  he  may  call  witnesses 
to  prove  those  matters  to  be  otherwise.  Hence  the  second  wit- 
ness was  rightfully  examined ;  and  the  two  witnesses  differing 
as  to  the  value,  presented  a  question  to  the  court  to  decide  which 
should  be  preferred.  They  adopted  the  valuation  of  the  second 
witness,  and  of  the  propriety  of  their  determination,  being 
.matter  of  fact,  we  have  no  authority  to  inquire. 

Let  the  judgment  be  affirmed. 


BROOKFIELD  against  JONES. 

If  bail  can  in  any  case  be  required  on  a  penal  statute,  where  not  expressly 
allowed  by  the  statute,  the  plaintiff  to  be  entitled  to  bail  must  have  an  order 
of  the  court  or  a  judge,  unless  the  statute  otherwise  expressly  provide. 

A  capias  ad  respondendum  was  issued  in  this  case  for  penalties 
•under  the  first  section  of  the  act  entitled  "an  act  to  prevent  the 
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unlawful  waste  and  destruction  of  timber  in  this  state,"  &ev~ 
Laws,  700,  and  marked  for  bail  in  a  large  sum,  upon  the  filing 
of  an  affidavit  setting  forth  the  cause  of  action,  but  without  an 
order  for  bail  by  the  court  or  a  judge. 

The  court  quashed  the  writ,  because  if  bail  can  ever  be 
required  on  a  penal  statute  where  not  expressly  allowed  by  the 
statute,  on  which  point  the  court  did  not  intimate  an  opinion  r 
the  plaintiff  to  be  entitled  to  bail  must  have  an  order  of  the 
"court  or  a  judge  unless  the  statute  otherwise  expressly  provide  -r 
and  by  the  18th  sec.  of  the  practice  act,  Rev.  Laws,  415-,  the  first 
process  in  personal  actions  when  the  plaintiff  is  not  entitled  to- 
bail  shall  be  a  summons. 

Scudder  for  plaintiff. 
Scott  for  defendant. 

CITED  is  Champion  v.  Pierce  6  Hal.  197. 


.      CASES   DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE    OF    NEW   JERSEY. 

AT  SEPTEMBER  TERM,  1826. 

JOSHUA  SOUDERS  against  VANSICKLE  and  GARRISON. 

1.  In  an  action  brought  by  the  purchaser  of  the  equity  of  redemption  of 
mortgaged  premises,  to  recover  the  rent  from  a  tenant,  it  is  not  competent  for" 
the  tenant  to  prove  the  existence  of  a  mortgage  prior  to  the  commencement  of 
his  tenancy,  the  service  of  notice  thereof  on  him,  demand  of  such  rent  by  the 
mortgagee,  and  actual  payment  thereof  to  him. 

2.  A  tenant  under  a  lease  made  prior  to  the  mortgage,  may  be  sued  or  dis- 
trained upon  by  the  mortgagee  for  rent,  after  notice  not  to  pay  it  to  the  landlord. 

3.  But  where  the  lease  is  subsequent  to  the  date  of  the  mortgage,  a  mortgagee 
can  neither  distrain  nor  bring  an  action  for  rent  against  the  tenant. 

Saxton  and  Vroom  for  the  plaintiff. 
Wall  for  defendant. 

The  Chief  Justice  having  been  concerned  as  counsel  in  the 
cause  before  he  came  upon  the  bench,  gave  no  opinion. 

The  opinion  of  the  court  was  delivered  by 

FORD,  J.-»-This  writ  of  error  brings  up  a'  judgment  of  the 
Inferior  Court  of  Common  Pleas  for  the  county  of  Hunterdon, 
in  an  action  on  the  case,  by  Vansickle  and  Garrison  against 
Joshua  Souders  for  the  enjoyment  of  certain  premises  by  their 
permission  from  May,  1821,  to  April,  1822.  The  case  was  that 
one  John  Holmes,  the  prior  owner,  had  mortgaged  the  premises 
in  1817  to  Samuel  and  Joseph  Drake  for  the  payment  of  a  sun* 
of  money,  and  after  remaining  several  years  in  possession,  hud 

(313) 
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Conveyed  his  remaining  interest  in  the  premises  to  Maxwell  and 
Conover.  These  men  entered  and  put  Joshua  Souders  in  pos- 
session as  their  tenant.  In  this  state  of  things  the  sheriff  levied 
on  Maxwell's  right  in  the  premises  by  virtue  of  an  execution 
against  him,  and  struck  it  off  at  public  sale,  the  llth  of  May, 
1821,  to  Vansickle  and  Garrison ;  on  the  21st  of  July  following 
he  made  out  to  them  a  deed  of  conveyance.  As  soon  as  the 
right  was  struck  off  to  Yansickle  and  Garrison  and  before  they 
got  a  deed,  Joshua  Souders  the  tenant  attorned  to  them  as  his 
landlords  and  agreed  to  pay  them  a  stipulated  rent.  Shortly  after- 
ward Samuel  and  Imlay  Drake  conceived  that  as  mortgagees 
they  were  the  persons  entitled  to  have  the  rent;  whereupon  they 
served  notice  of  their  mortgage  on  Souders  the  tenant,  forbid 
him  to  pay  the  rent  to  Vansickle  and  Garrison,  his  immediate 
landlords,  and  required  him  to  pay 'it  to  them  as  holders  of  the 
mortgage.  This,  Souders  not  only  agreed  to  do,  but  afterward 
paid  it  accordingly  to  the  mortgagees  on  receiving  from  them 
an  indemnity.  The  mortgagees,  on  filing  a  bill  against  Holmes 
the  mortgagor,  and  making  Vansickle  and  Garrison  parties 
thereto,  obtained  a  decree  on  the  10th  of  October,  1821,  foreclos- 
ing the  equity  of  redemption  against  all  three  of  them  in  the 
Court  of  Chancery. 

On  the  trial  of  the  cause  Vansickle  and  Garrison  proved  the 
occupation  of  the  premises  by  Souders,  under  their  permission, 
and  his  agreement  to  pay  them  rent;  and  then  rested  their 
cause.  Souders  thereupon  offered  to  prove  the  mortgage,  the 
notice  of  it  served  on  him  by  the  mortgagees,  their  demand 
upon  him  for  the  rent,  and  his  actual  payment  of  it  to  them. 
He  insisted  that  he  was  bound  by  law,  under  such  circumstances 
to  pay  to  the  mortgagees,  and  therefore  the  payment  was  a  good 
defence  against  his  landlords.  The  court  being  of  a  different 
opinion  overruled  his  defence.  Whether  the  mortgagees  after 
such  notice  or  demand  could  have  sued  Souders  or  distrained 
his  goods  for  the  rent  is  the  main  point  in  dispute. 

It  was  fully  settled  on  satisfactory  principles,  in  the  case  of 
Moss  v.  Gallimore,  Doug.  269,  that  a  tenant  under  a  lease 
made  prior  to  the  mortgage,  may  be  sued  or  distrained  upon 
by  the  mortgagee  for  rent,  after  notice  not  to  pay  it  to  the  land- 
lor-l.  The  lease  in  that  case  was  a  few  months  older  than  the 
mortgage;  consequently  the  rent  was  an  incident  of  the  estate; 
in  other  words  it  was  a  part  of  the  property  at  the  time  of 
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the  grant,  and  passed  by  it  to  the  mortgagee.  The  mortgagor 
was  estopped  by  his  own  deed  from  claiming  rent  that  he  had 
conveyed  away;  the  mortgagee  was  the  assignee  of  the  rent, 
and  might  take  it  to  himself  whenever  he  saw  proper.  No 
injury  is  done  in  such  case  to  the  tenant,  who  is  to  pay  to  the 
lessor  or  his  assigns,  and  can  pay  but  once.  Moreover  it  is  the 
duty  of  a  tenant  at  common  law  to  attorn  to  the  grant  of 
his  landlord  whenever  he  makes  one.  He  was  compellable  to  do 
so  till  the  statute  rendered  the  form  of  it  unnecessary.  Since 
the  statute,  the  court  are  to  consider  him  as  having  attorned  at 
the  time  of  the  execution  of  the  grant.  To  attorn  is  to  acknowl- 
edge the  grantee,  (that  is  the  mortgagee),  as  landlord  under 
whom  he  holds  the  estate — On  this,  a  liability  to  him  for  rent  is 
a  matter  of  course. 

But  in  this  case  Souders  was  no  tenant  at  the  date  of  the 
mortgage  nor  till  many  years  afterward ;  he  never  held  under 
the  mortgagor  or  grantor,  nor  stood  in  the  relation  of  a  tenant 
to  him;  his  rent  could  not  have  been  conveyed  by  the  mortgage 
as  incident  to,  or  a  part  of  the  estate  because  his  rent  did  not 
exist  at  the  date  of  the  mortgage.  As  it  has  no  resemblance 
whatever  therefore,  to  the  case  of  Moss  and  Gallimore,  and 
stands  wide  of  the  principle  contained  in  that  decision,  it  cannot 
be  governed  by  it. 

I  admit  that  some  authors  treating  of  mortgagors  remaining 
in  possession  and  making  leases  subsequent  to  the  mortgage,  say, 
that  in  such  case  the  mortgagee  has  his  option  either  to  treat 
such  tenants  as  wrong-doers  and  turn  them  out  by  ejectment,  or 
to  recover  rent  from  them  by  distress  or  action,  after  giving 
notice  of  the  mortgage  and  making  a  demand  of  the  rent.  See 
Powell  on  mortgages,  66,  67,  68 ;  and  Bacon's  ab.  tit.  Mortgage,  C. 
note  e.  Unfortunately  these  authors  do  not  cite  a  case  that 
turned  on  this  point,  nor  have  I  been  able  to  find  one ;  yet  cases 
must  have  been  very  frequent  and  familiar  if  such  were  the  law. 
A  mortgagee  would  seldom  bring  an  ejectment,  which  is  the  com- 
mon way,  if  by  distraining  the  tenant  he  could  get  into  posses- 
sion of  the  rent;  for  he  would  not  only  obtain  thereby  the  rent 
towards  his  interest,  but  get  into  possession  also.  The  only  case 
cited  by  those  authors  is  that  of  Birch  v.  Wright,  1  Term  Rep. 
378;  but  that  was  the  case  of  one  who  had  been  a  tenant  from 
year  to  year  of  the  mortgagor  from  before  the  date  of  the  mortgage 
till  many  years  after  it.  BULLER,  Justice,  said,  "  I  consider  him 
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;as  holding  all  that  time  under  a  demise  made  before  the  convey- 
ance to  the  plaintiff;  for  if  tenant  from  year  to  year  holds  for 
four  or  five  years,  either  he  or  his  landlord  may  declare  on  the 
demise  as  having  been  made  for  such  a  number  of  years,  and  so 
it  was  expressly  laid  down  by  HOLT,  C.  J.  in  Legg  v.  Strudwick, 
Satk.  414." 

But  their  position  is  not  more  destitute  of  casep  to  support  it, 
than  it  is  to  my  mind  of  principle.  How  could  Souders  attorn 
to  the  mortgage  at  the  time  it  was  made,  when  he  was  no  tenant 
at  that  time  nor  till  three  or  four  years  afterward?  How  can  the 
•court  consider  him  as  having  attorned  at  that  time  without  an 
absurdity?  Could  Souder's  rent  have  been  part  and  parcel  of  the 
•estate  when  Holmes  conveyed  it,  at  which  time  there  was  no 
such  rent  in  being?  And  Holmes  had  no  such  rent  to  convey. 
It  is  a  maxim  according  to  Co.  Lit.  Lib.  3  sec.  554,  that  no  man 
•shall  attorn  to  a  grant  but  he  who  is  immediately  privy  to  the 
.grantor :  therefore  Souders  could  not  attorn  to  a  grant  of  Holmes 
for  he  was  not  his  lessee,  he  held  no  part  of  the  estate,  and 
.there  was  no  relation  or  privity  between  them. 

As  a  mortgagor  remains  in  possession  only  at  the  will  of  the 
.mortgagee,  and  in  the  meantime  receives  the  rent  and  pays  it 
over  to  keep  down  the  interest  of  the  mortgage,  he  was  once 
.accidentally  likened  to  an  agent  of  the  mortgagee;  from  thence 
an  inference  was  hastily  drawn  that  if  the  agent  at  any  time 
.made  a  lease  the  mortgagee  as  principal  might  have  the  benefit 
of  it.  But  a  mortgagor  in  possession  is  no  agent;  for  according 
to  a  long  train  of  decisions  he  cannot  bo  made  to  account  either 
in  law  or  equity,  for  the  profits  he  may  have  received  from  the 
estate;  the  idea  of  an  agency  was  therefore  instantly  exploded. 
In  fine,  no  principle  presents  itself  to  my  mind  on  which  a  mort- 
gagee who  is  neither  party  nor  privy  to  a  lease,  can  claim  the 
benefit  of  it  against  the  will  of  the  lessor  and  lessee  and  in  con- 
travention of  the  covenant  therein,  that  the  lessee  shall  pay  the 
rent  to  the  lessor.  The  question  now  under  consideration  came 
up  in  the  Supremo  Court  of  the  State  of  New  York  directly  in 
the  case  of  McKircher  v.  Hawley,  16  John.  286,  and  there  the 
•court  held  unanimously,  that  where  the  lease  is  subsequent  to  the 
.date  of  the  mortgage,  a  mortgagee  can  neither  distrain  nor  bring 
.an  action  for  rent  against  the  tenant,  there  being  no  privity  of 
icontract  or  estate  between  him  and  such  tenant,  without  which 
ithere  can  bo  no  distress  nor  action  for  rent. 
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It  was  insisted  that  the  mortgagees  having  the  legal  estate, 
also  peaceable  possession  by  Souders  their  tenant,  had  a 
right  to  keep  it ;  that  the  attornment  of  their  tenant  to  Yansickle 
and  Garrison  became  entirely  void  under  the  12th  section  of  the 
act,  Rev.  Laws  192,  and  gave  them  no  possession  nor  right  or 
title  to  the  rent.  The  validity  of  Souders'  attornment  to  the 
mortgagees  depends  on  the  question  whose  tenant  he  was  at  the 
time  he  attorned.  The  statute  says  that  the  possession  of 
estates  is  rendered  precarious  by  the  practice  of  tenants  in 
attorning  to  strangers,  whereby  the  landlords  of  such  tenants  are 
turned  out  of  possession  and  put  to  great  trouble  and  expense ; 
therefore  every  such  attornment  (meaning  to  strangers)  shall  be 
void,  and  the  possession  of  such  landlord  shall  not  be  deemed  or 
construed  to  be  changed,  altered  or  affected  thereby.  Now 
Maxwell  and  Conover  had  put  Souders  in  possession  as  their 
tenant,  and  he  could  not  lawfully  attorn  to  any  person  but  their 
.grantee.  The  sheriff's  act  in  convejnng  Maxwell's  right  was 
the  same  thing  as  a  conveyance  by  Maxwell  himself,  the  sheriff 
being  a  legal  agent  of  his  to  transfer  the  title.  1  South.  273  To 
this  transfer  of  his  landlord  it  was  proper  that  Souders  should 
attorn  as  he  did,  and  the  court  must  have  considered  him  as 
having  attorned  whether  he  did  or  not.  Vansickle  and  Garrison 
having  thus  become  his  landlords  he  could  not  turn  over  their 
possession  to  strangers  without  contravening  the  statute ;  and 
the  court  must  consider  his  attempt  to  do  so  as  having  no  power 
to  change,  alter  or  affect  the  lawful  possession  of  Vansickle  and 
Garrison  the  landlords.  The  mortgagees  had  therefore  no  legal 
possession. 

But  it  is  argued  that  attornment  to  a  mortgagee  after  the 
mortgage  becomes  forfeited  is  made  good  by  the  proviso  of  the 
17th  section.  I. think  it  is  inaccurate  to  say  that  the  statute 
makes  any  attornment  good;  its  whole  office  is  to  make  certain 
attornments,  so  called,  void.  In  vacating  certain  attornments  it 
provides  that  it  shall  not  extend  to  three  cases,  namely,  that 
made  by  consent  of  the  landlords ;  that  to  a  mortgagee  after  the 
mortgage  becomes  forfeited ;  and  that  made  by  direction  of  a 
court  of  justice;  it  neither  makes  these  good  nor  makes  them 
void,  but  leaves  them  to  be  good  or  not  according  to  the  man- 
jier  in  which  they  have  been  made.  Now  attornment  is  the  con- 
sent of  a  tenant  to  the  grant  of  his  landlord ;  he  must  be  a 
tenant,  and  the  grant  assented  to  must  be  that  of  his  landlord ; 
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the  assent  of  any  stranger  is  no  attornment  for  want  of  privity. 
Lord  Coke  says  it  is  a  maxim  that  no  man  can  attorn  to  a  grant 
but  he  that  is  privy  to  the  grantor.  1  Ins.  Lib.  3,  sec.  554. 
Now  when  John  Holmes  made  the  grant  of  the  mortgage  none 
but  his  tenant  could  attorn  to  it.  Souders  stood  as  to  him  a 
stranger  without  the  least  privity  between  them.  His  agree- 
ment many  years  afterward  to  pay  rent  to  the  mortgagees  \vus 
so  far  from  being  an  attornment  to  that  grant,  that  it  is  a  misnomer 
to  give  it  that  appellation,  for  want  of  privity  in  law  between 
him  and  the  grantor. 

Finally,  it  was  argued  that  Vansickle  and  Garrison  had  no* 
right  in  the  premises  that  was  not  extinguished  by  the  decree  of 
foreclosure,  and  the  tenant  should  have  been  permitted  to  prove 
that  the  title  of  his  landlords  had  expired.  But  I  apprehend  that 
this  could  not  have  been  lawfully  permitted.  In  the  case  of 
Cook  v.  Lonley,  5  Ter.  Rep.  4,  the  court  held  it  to  be  a  common 
rule  that  a  tenant  should  not  be  allowed  to  impeach  his  land- 
lord's title  in  an  action  for  use  and  occupation.  In  Lewis  v. 
Wallace,  Bui.  N.  Pr.  139,  the  court  said  that  where  a  tenant 
held  by  permission  the  landlord  should  recover  though  ho  had  no- 
title  at  all.  This  principle  is  most  fully  recognized  in  Knight  v. 
Smith,  4  Maul.  &  Selw.  349 ;  see  also  4  Cowen  576,  and  the  cases 
collected  in  Woodfall's  Landlord  and  Tenant  330,  too  numerous 
to  be  cited.  There  seem  to  be  some  exceptions  to  this  rule, 
where  a  tenant  has  been  ejected  or  turned  out  of  possession  by 
title  paramount,  and  where  the  lease  shews  that  the  title  will' 
expire  at  a  certain  time  or  on  a  certain  event,  as  in  consequence 
of  the  lessor  being  only  an  executor  during  the  minority  of  A.; 
but  this  case  comes  under  none  of  those  exceptions.  It  would 
form  the  plain  precedent  of  a  tenant  occupying  by  permission' 
till  the  end  of  his  term,  and  then  evading  the  payment  of  rent 
by  denj'ing  the  landlord's  title  for  the  very  time  that  the  tenant 
held  under  him.  On  the  whole  the  matters  offered  in  evidence 
would  not  have"  amounted  to  a  legal  defence,  and  were  properly 
overruled.  I  am  therefore  of  opinion  that  the  judgment  of  the 
court  below  ought  to  bo  affirmed. 

.Judgment  affirmed. 

UITBD  is  Howell  v.  Schenck,  4  Zab.  95.  Abbott  v.  Hanson,  Id.  496.  Price  v. 
Smith,  1  Or.  Ch.  516.  See  Hal.  Dig.  456,  §  16;  591,  $  3;  791,  \  14; 
860,  \  10 
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OVERSEERS  OF  THE  TOWNSHIP  OF  TEWKSBURY  against  OVER- 
SEERS OF  THE  TOWNSHIP  OF  READINGTON. 

1.  Though  a  person  purchases  and  pays  for  a  piece  of  land  and  dwells  thereon 
for  more  than  one  year,  and  afterwards  receives  a  deed  for  the  same,  yet  unless 
he  resides  thereon  for  the  term  of  one  full  year  after  the  delivery  of  such  deed, 
he  does  not  acquire  a  legal  settlement  in  the  township  where  such  land  lifcs. 

2.  A  title  to  land  which  amounts  only  to  a  trust  by  mere  implication,  not 
arising  by  deed,  nor  established  by  any  previous  decree  is  not  such  seizin  of  a. 
freehold  estate  as  the  act  (Rev.  Laws,  35,  sec.  1)  requires. 

This  was  a  certiorari  to  the  Quarter  Sessions  of  the  county  of 
Hunterdon,  to  bring  up  to  this  court  the  order  of  the  sessions 
affirming  an  order  of  two  justices  to  remove  Baltus  Pickle,  sen., 
a  pauper,  from  the  township  of  Readington,  to  the  township  of 
Tewksbuiy,  in  the  county  of  Hunterdon. 

The  facts  as  they  appeared  by  a  state  of  the  case  agreed  upon 
by  the  counsel  of  the  parties,  were  as  follows  :  The  pauper, 
(Baltus  Pickle,  sen.)  agreed  with  one  Christopher  Bocker  for  the 
purchase  of  a  lot  in  Tewksbury  at  the  price  of  fourteen  dollars, 
for  which  he  paid  the  money  down,  took  possession  in  1805,  and 
resided  on  it  till  1809,  when  he  obtained  a  deed.  From  this 
time  he  continued  to  reside  on  the  lot  until  the  spring  of  1810, 
when  he  sold  and  conveyed  it  for  $170,  and  removed  out  of  the 
township.  Christopher  Bocker  himself  had  no  deed  for  the  lot 
at  the  time  he  agreed  to  sell  it  to  the  pauper;  he  had  only  an 
article  of  agreement  with  Walter  Rutherford  for  a  greater  tract, 
of  which  this  was  a  small  corner  of  less  than  an  acre  and  a  half, 
and  the  conditions  which  Bocker  was  to  perform  in  order  to 
obtain  a  deed,  do  not  appear.  The  pauper  dwelt  on  the  lot  five 
or  six  years  before  he  got  from  Bocker  a  deed,  and  only  five  or 
six  months  afterward. 

•  Under  these  circumstances  the  sessions  adjudged  a  settlement 
to  the  pauper  in  Tewksbury  where  the  land  lay.  Against  this 
order  of  the  sessions,  the  overseers  of  the  township  of  Tewks- 
bury sought  to  be  relieved  by  prosecuting  the  present  certiorari. 
And  they  contended  by  their  counsel  Mr.  Wall,  that  to  sustain 
the  order  of  the  sessions  to  remove  the  pauper  to  the  township 
of  Tewksbuiy,  it  was  necessary  that  the  counsel  lor  the  town- 
ship of  Readington  should  prove  three  things — 1.  Seizin  in 
Baltus  Pickle,  sen.  (the  pauper)  in  the  township  of  Tewksbury. 
2.  That  the  pauper  being  so  seized,  dwelt  on  the  same,  or  in  the 
township  of  Tewksbury,  for  one  full  year  after  he  became- 

VOL.  III.  V 


320  NEW- JERSEY  SUPREME  COURT. 

Tewksbury  v.  Readington. 

seized.     3.  Not  only  that  the  seizin  and  the  dwelling  were  for 
one  year,  but  they  were  for  the  same  year. 

The  words  "seized  of  an  estate  of  freehold"  made  use  of  in  the 
statute  meant  a  legal  seizin,  and  there  could  be  no  legal  seizin 
under  a  mere  contract  to  purchase. — The  term  seizin  had  a 
known,  definite  and  legal  meaning,  and  was  exclusively  applied 
to  estates  of  freehold  and  inheritance.  Noy's  Max.  319.  1  Co. 
Lit  sec.  320,  page  200,  b.  2  Bl  Com.  104,  144.  1  Burr.  107.  Rev. 
Laws,  151,  sec.  9,  1 0, 1 1.  12  John.  Rep.  73.  That  a  freehold  estate 
could  only  be  created  by  deed,  or  by  twenty'years  adverse  pos- 
session. 2  Picker.  Rep.  536.  14  John.  Rep.  199.  Rev.  Laws,  556, 
sec.  4.  Burr.  Sett,  cases,  272,  540,  656.  1  Moist.  Rep.  177.  That 
Baltus  Pickle  never  having  been  seized  of  an  estate  of  freehold 
until  November,  1809,  and  having  parted  with  it  in  January, 
1810,  gained  no  settlement  in  the  township  of  Tewksbury. 

Saxton  and    Vroom,  contra,  contended   that  the  word  seized 

' used  in  the  statute  did  not  mean  merely  the  legal  title,  but  was 

the  same  as  the  word  possession.     2  BL  Com.  199.     Law  Die. 

word  seizin.     1  Instit.  153.    4  Cru.  102,  ch.  6,  sec.  10,  pi.  10.     18 

Vin.  185.     5  Bin.  Rep.  260.     4  John.  Rep.  462.     2  Bl.  Com.  208. 

1  Term  Rep.  382,  402.      1  Halst.  Rep.  222.      1  Blac.  364.      Sulk. 

.  Rep.  524. 

That  the  word  estate  in  settlement  cases  did  not  mean  a  legal 

•  title;  an  equitable  title  was  sufficient.     3  T.  R.  114,  771.     Doug. 
.  Rep.  629.    Penn.  Rep.  1038. 

.That  the  justices  were  not  to  investigate  the  strict  legal  title 

•  because  the}-  were  not  considered  competent.  3  Burn.  Just. 495-6. 
1  Stra.  Rep.  608.     6  T.  R.  554. 

That  wherever  the  qualification  of  estate  was  required  an 
•equitable  title  was  sufficient.  That  the  game  laws  made  use  of 
tthe  word  seizin,  and  that  in  the  decisions  upon  those  laws  an 
.equitable  title  was  deemed  sufficient. 

The  Chief  Justice  having  been  concerned  in  the  cause,  before 
bo  came  upon  the  bench,  gave  no  opinion. 

The  opinion  of  the  court  was  delivered  by 

FORD,  J. — Two  justices  made  an  order  to  remove  Baltus 
Pickle,  son.  from  the  township  of  Readington  to  the  township 
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.of  Tewksbury,  in  the  county  of  Hunterdon.  The  township  of 
Tewksbury  appealed  to  the  sessions  where  the  order  was  affirmed. 
.The  case  appeared  to  be  as  follows: 

The  pauper  agreed  with  one  Christopher  Bocker  for  the  pur- 
chase of  a  lot  in  Tewksbury,  at  the  price  of  $14 ;  for  which  he 
paid  the  money  down ;  took  possession  in  1805 ;  and  resided  on 
it  till  1809,  when  he  obtained  a  d.eed.  From  this  time  he  con- 
tinued to  reside  on  the  lot  till  the  spring  of  1810,  when  he  sold 
and  conveyed  it  for  $170,  and  removed  out  of  the  township. 
Christopher  Bocker  himself  had  no  deed  for  the  lot  at  the  time 
he  agreed  to  sell  it  to  the  pauper;  he  had  only  an  article  of 
agreement  with  Walter  Rutberfurd  for  a  greater  tract,  of  which 
this  was  a  small  corner  of  less  than  an  acre  and  a  half,  and  the 
conditions  which  Bocker  was  to  perform  do  not  appear.  The 
pauper  dwelt  on  the  lot  five  or  six  years  before  he  got  from 
Bocker  a  deed,  and  only  five  or  six  months  afterward.  "Under 
these  circumstances  the  sessions  adjudged  a  settlement  to  the 
pauper  in  Tewksbury  where  the  land  lay. 

The  statute  provides,  Rev.  Laws,  35,  sec.  1,  That  every  person 
who  shall  become  seized  of  any  freehold  estate,  of  the  value  of 
£50,  in  any  township,  and  shall  dwell  upon  the  said  estate,  or  in 
the  township  in  which  such  estate  doth  lie,  for  one  full  year, 
shall  thereby  obtain  a  legal  settlement  in  such  township.  The 
requirements  of  this  section  must  all  be  fulfilled  in  order  to  gain 
a  settlement. 

The  estate  must  .amounf  to  the  value  of  £50,  and  without  doubt 
this  requisite  was  fulfilled ;  for  although  it  cost  the  pauper  legs 
than  that  sum,  it  became  so  much  more  valuable  by  his  improve- 
ments as  to  sell  for  $170. 

The  dwelling  is  required  to  be  upon  the  said  estate,  meaning 
a  freehold  estate,  for  one  full  year;  therefore  dwelling  ever  so 
long  on  an  estate  not  freehold  does  not  fulfil  the  requirement; 
neither  does  dwelling  on  a  freehold  any  less  time  than  one  full 
year  fulfil  it;  they  must  both  concur.  If  the  pauper  bad  no 
freehold  before  he  got  a  deed,  his  time  before  cannot  add  itself 
to  his  time  after  to  make  up  the  year;  nor  can  it  enter  at  all 
into  the  computation.  Otherwise  dwelling  on  another  person's 
freehold  for  a  year  would  give  a  settlement,  provided  the  man 
should  purchase  the  estate  at  the  end  of  the  year,  and  dwell  upon 
it  a  day  or  a  week  before  he  sold  it ;  in  which  case  he  would  be 
a  dweller  on  his  own  estate  of  freehold  only  a  day  or  a  week 
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instead  of  the  full  year  required  by  the  statute.  Therefore  the 
main  question  presenting  itself  is  this — was  the  pauper  seized  of 
a  freehold  estate  before  he  got  a  deed. 

Now  it  is  too  evident  to  be  denied,  that  the  legal  estate  remained 
in  Rutherfurd  or  Booker  till  tjie  time  of  their  conveyance,  and 
therefore  could  not  be  vested  in  the  pauper.  But  it  is  said  first, 
that  the  pauper  had  an  equitable  title  from  the  time  he  paid  for 
the  land  and  took  possession ;  and  secondly,  that  an  equitable 
title  will  give  a  good  settlement  under  the  act. 

A  court  of  law  finds  great  difficulty  in  exercising  equity 
powers  for  want  of  those  facilities  which  the  court  of  equity 
possesses  for  bringing  before  it  all  parties  interested  in  the  mat- 
ter, and  refusing  to  decree  till  they  are  heard.  It  is  said  that 
Bocker  held  this  title  under  what  a  court  of  equity  would  denom- 
inate an  implied  trust  for  the  pauper;  and  on  a  bill  for  specific 
performance  it  would  have  decreed  Bocker  to  give  him  a  deed 
at  any  time  after  he  had  received  the  money  for  the  land.  But 
the  pauper  had  nothing  to  shew  for  the  sale  of  the  lot  but  a 
parol  contract  which  is  void  by  the  statute  of  frauds.  If  how- 
ever the  answer  had  admitted  the  contract,  and  such  part  of 
performance  as  relieved  the  case  from  this  objection,  it  might 
have  raised  a  more  formidable  difficulty,  by  answering,  that 
Bocker  himself  had  no  title  at  the  time  of  the  contract,  and  part 
of  his  agreement  was  not  to  give  a  title  till  ho  got  one  from  Mr, 
Rutherfurd;  in  the  meantime  that  the  enjoyment  of  the  land 
should  go  against  the  use  of  the  money.  Would  the  chancellor 
Inive  decreed  Bocker  to  make  the  pauper  a  deed  for  Mr.  Ruther- 
furd's  land  ?  Mr.  Rutherfurd  must  have  been  heard  on  this  point. 
If  Bocker  had  not  fulfilled  the  conditions  on  which  he  was  to 
have  a  deed  from  Rutherfurd,  the  estate  must  have  been  left  in 
Rutherfurd,  unless  the  pauper  had  fulfilled  in  Becker's  place  in 
order  to  complete  his  equitable  title ;  but  whether  the  pauper 
would  or  would  not  have  paid  Rutherfurd  for  the  whole  farm,  in 
order  to  complete  his  equitable  title  to  this  little  corner  of  it, 
not  amounting  to  an  acre  and  an  half,  might  have  been  a  serious 
question;  yet  without  such  performance  a  court  of  equity  might 
not  have  decreed  to  him  the  legal  estate.  Therefore  it  is  by  no 
means  clear  that  the  pauper  had  such  an  equitable  title  as  would 
have  been  established  in  a  court  of  equity  against  Walter  Ruth- 
erfurd. 

But  secondly — It  is  argued  that  an  equitable  title  will  irain  a 
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settlement  under  the  act,  Jfow  the  letter  of  the  act  certainly 
imports  a  legal  estate ;  the  words  are  seized  of  a  freehold 
estate.  The  word  seized  will  scarcely  apply  to  an  equitable  title, 
which  is  merely  a  right  to  have  a  title,  and  not  the  title  itself. 
The  word  estate  also  stands  clearly  distinguishable  from  an 
equity ;  for  estate  and  equity  are  not  synonymous  words  either 
in  meaning  or  substance.  And  how  estates  of  freehold  not 
Arising  from  the  operation  of  law  can  be  created  by  the  act  of 
parlies  without  deed  since  the  statute  of  frauds,  it  is  hard  to 
.conceive.  Therefore  the  letter  of  the  act  beyond  all  doubt 
imports  to  my  mind  a  legal  estate;  and  if  an  equitable  one  be 
sufficient  it  must  be  so,  not  according  to  the  letter,  but  by  putting 
on  it  a  construction  according  to  the  supposed  spirit  and  intent 
of  the  law.  Now  some  case  or  decision  ought  to  be  shown 
wherein  such  equitable  estate  has  been  holden  sufficient  by  con- 
struction. But  no  case  is  produced,  nor  is  it  even  surmised  that 
such  an  adjudication  has  ever  been  made.  I  am  certainly  not 
aware  of  any  myself.  If  a  man  marries  a  dowager  he  is  seized 
of  a  freehold  estate  in  right  of  his  wife.  A  mortgagor  retains 
his  legal  estate  against  all  persons  but  the  mortgagee,  for  a  court 
of  law  considers  a  mortgage  at  this  day  as  only  a  security  for 
the  money,  and  when  it  is  satisfied  the  mortgagor  needs  no 
reconveyance. 

The  English  adjudications  cited  or  referred  to  at  the  bar  have 
no  reference  to  the  construction  of  our  statute  or  any  other 
statute.  They  stand  on  totally  different  principles.  PARKER, 
<C.  J.  and  other  judges  after  him  decided,  that  a  man  could  not 
be  removed  from  his  own  estate  whether  it  was  legal  or  equita- 
ble, and  that  to  be  unremoveable  for  forty  days  gave  a  settlement 
in  England.  This  introduced  equitable  titles  into  their  settle- 
ment laws.  It  was  not  a  construction  on  our  statute  nor  even 
upon  the  English  statute.  It  was  a  settlement  unknown  to 
both  ;  and  instead  of  being  wisely  done,  it  introduced  so  many 
fraudulent  and  inconvenient  consequences  that  the  legislative 
power  afterward  had  to  enact  that  it  should  be  a  good  settle- 
ment only  to  the  party  himself  so  long  as  he  held  the  estate,  but 
no  longer,  and  should  afford  no  derivative  settlement  to  his  chil- 
dren. These  decisions  have  therefore  no  bearing  on  the  con- 
struction of  our  statute,  nor  do  they  afford  us  the  least  analogy. 

Whenever  the  case  of  a  cestuy  que  trust  shall  present  itself  to 
the  court,  upon  express  trusts  created  in  a  deed  or  settlement, 
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affording  no  uncertainty,  where  the  trustees  are1  a  mere  machin- 
ery for  the  express  purpose  of  protecting  him  in  possession  and 
enjoyment,  it  will  be  time  enough  for  the  court  to  give  an  opin- 
ion upon  it.  But  a  trust  by  mere  implication,  not  arising  by 
deed,  nor  established  by  any  previous  decree,  is  not  such  seizin  of 
a  freehold  estate  as  the  act  requires;  and  therefore  in  my  opinion 
the  order  of  justices  and  sessions  in  this  ease  ought  to  be  reversed 
and  set  aside. 

CITED  IN  Bernards  v.  Warren,  3  Gr.  451. 


GEORGE  BOICE  against  THOMAS  GIBBONS. 

1.  In  an  action  on  the  statute  Rev.  Laws,  369,  sec.  5,  for  conveying  or  assist- 
ing to  convey  away  a  slave,  it  is  not  necessary  to  aver  in  the  declaration  that  the 
defendant  "has  been  FOUND  guilty  of  conveying  away"  such  slave. 

2  But  it  is  necessary  to  aver  that  the  defendant  was  guilty  of  conveying  away 
such  slave,  and  if  this  averment  is  omitted,  the  declaration  will  be  bad  on 
special  demurrer. 

3.  It  is  not  necessary  to  aver  in  the  declaration  that  the  defendant  knew  the 
slave  to  be  the  slave  of  the  plaintiff":  if  he  convey  away  a  slave  knowing  him 
to  be  such,  it  is  sufficient,  although  he  may  not  know  to  whom  he  belongs.    • 

4.  It  is  not  necessary  to  state  in  the  declaration  the  names  of  the  places  from 
and  to  which  the  slave  was  carried  away,  nor  the  manner  in  which  it  was  done. 

5.  It  is  not  necessary  to  state  in  the  declaration  whom  it  was  that  the  defend- 
ant assisted  to  convey  away  the  slave. 

Hardenburgh  for  plaintiff. 

Wood  and  Vanarsdale  for  defendant. 

This  was  an  action  of  trespass  on  the  case,  brought  by 
George  Boice  against  Thomas  Gibbons,  (under  the  statute  of 
New  Jersey)  for  conveying  away  and  assisting  to  convey  away 
the  slave  of  the  plaintiff.  The  declaration  was  in  the  following, 
words,  viz. — "George  Boice  complains  of  Thomas  Gibbons  of 
a  plea  of  trespass  on  the  case,  and  for  that,  whereas  by  a  certain 
act  of  the  legislature  of  the  state  of  New  Jersey,  passed  at 
Trenton,  in  the  said  state,  on  the  fourteenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
right,  entitled  'an  act  respecting  slaves,'  it  was  among  other 
things  enacted  'that  if  any  person  or  persons  should  be  found1 
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guilty  of  harboring,  entertaining  or  concealing  any  slave,  or  eon- 
vej'ing  or  assisting  to  convey  away  such  slave,  and  if  such  slave 
should  be  lost,  die  or  be  otherwise  destroyed,  or  should  be  dis- 
abled or  rendered  unserviceable,  the  person  or  persons  so  harbor- 
ing, entertaining,  concealing,  conveying  or  assisting  to  convey 
away  such  slave,  should  be  liable  to  pay  the  value  of  such  slave 
to  the  owner  or  owners,  to  be  recovered  by  action  of  debt,  or 
trespass  on  the  case,  with  costs  of  suit,  in  any  court  having  cog- 
nizance thereof.'  as  by  the  said  act  relation  being  thereto  had 
will  fully  appear;  and  the  said  George  Boice  says,  that  after  the 
passing  of  said  act,  viz.  on  the  eighteenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-four, 
at  the  township  of  Piscataway,  viz.  at  New  Brunswick,  in  the 
county  of  Middlesex,  aforesaid,  he  the  said  George  Boice  wa» 
the  owner  of  a  negro  man  named  Tom,  aged  about  twenty-eight 
years,  a  slave,  as  of  his  own  proper  slave,  of  the  value  of  four 
hundred  dollars;  nevertheless,  the  said  Thomas  Gibbons  not 
regarding  his  duty  nor  the  statute  in  such  case  made  and  pro- 
vided, afterwards,  viz.  on  the  same  day  and  year  last  aforesaid, 
viz.  at  New  Brunswick,  in  the  county  aforesaid,  wrongfully  and 
illegally  did  convey  away  the  said  negro  man  Tom,  the  slave  of 
the  said  George  Boice,  from  and  out  of  the  state  of  New  Jersey 
into  the  state  of  New  York,  without  .the  license  or  consent,  and 
against  the  will  of  the  said  George  Boice,  whereby  the  said  slave 
was  lost  and  still  is  lost  to  the  said  George  Boice,  and  whereby 
he  the  said  George  Boice  has  sustained  damages  to  the  amount 
of  four  hundred  dollars,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  at  the  township  aforesaid,  viz.  at 
New  Brunswick  aforesaid  in  the  county  aforesaid.  And  the  said 
George  Boice  further  says,  that  after  the  passing  of  the  said  act 
of  the  legislature,  viz.  on  the  eighteenth'  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-four, 
at  the  township  of  Piscataway  aforesaid,  viz.  at  New  Bruns- 
wick aforesaid,  in  the  county  aforesaid,  he  the  said  George  Boice 
was  the  owner  of  a  certain  other  negro  man  named  Tom,  aged 
about  twenty-eight  years,  a  slave,  as  of  his  own  proper  slave,  of 
the  value  of  four  hundred  dollars ;  nevertheless,  the  said  Thomas 
Gibbons  not  regarding  his  duty  nor  the  statute  aforesaid  in  such 
case  made  and  provided,  afterwards,  viz.  on  the  same  day  and 
year  aforesaid,  at  the  township  aforesaid,  viz.  at  New  Brunswick 
aforesaid,  in  the  county  aforesaid,  wrongfully  and  illegally  did- 
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assist  to  cany  away  the  said  last  mentioned  slave  of  the  said 
George,  from  and  out  of  the  state  of  New  Jersey,  into  the  state 
of  New  York,  without  the  license  or  consent,  and  against  the 
will  of  the  said  George,  whereby  the  said  slave  was  lost  and  still 
is  lost  to  the  said  George,  and  whereby  the  said  George  has  sus- 
tained damage  to  the  value  of  four  hundred  dollars,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  at  the 
township  aforesaid,  viz.  at  New  Brunswick  aforesaid,  in  the 
county  aforesaid;  to  the  damage  of  the  said  George  of  eight 
hundred  dollars,  and  therefore  he  brings  suit,  &c. 

To  this  declaration  the  defendant  demurred  specially,  and 
shewed  to  the  court  here  the  following  causes  of  demurrer  to 
the  said  declaration — That  is  to  say, 

First — That  there  is  no  averment  that  the  defendant  has  been 
found  guilty  of  conveying  away  or  assisting  to  convey  away  the 
said  negro  man  Tom,  in  the  said  declaration  mentioned.  • 

Second — That  there  is  no  averment  that  the  said  defendant 
was  guilty  of  conveying  away,  or  assisting  to  convey  away  the 
said  negro  man  Tom  from  and  out  of  the  state  of  New  Jersey. 

Third — For  that  it  is  npt  alleged  in  the  said  declaration  that 
the  said  defendant  conveyed  away  or  assisted  to  convey  away 
the  said  negro  Tom,  contrary  to  the  form  of  the  statute. 

Fourth — For  that  there  is  no  allegation  in  the  said  declaration 
that  the  defendant  at  the  time  of  the  supposed  grievances,  knew 
the  said  negro  man  Tom  to  be  the  slave  of  the  plaintiff. 

Fifth — For  that  it  is  not  stated  hi  said  declaration  from  what 
place  in  the  state  of  New  Jersey,  the  said  defendant  conveyed 
away  or  assisted  to  convey  away  the  said  negro  man  Tom,  and  to 
what  place  in  the  state  of  New  York  the  said  defendant  conveyed 
away  or  assisted  to  convey  away  the  said  negro  man  Tom. 

Sixth — For  that  the  manner  in  which  the  said  defendant  con- 
veyed away  or  assisted  to  convey  away  the  said  negro,  is  not 
set  forth. 

'  Seventh — For  that  there  is  no  certain  and  positive  account  of 
the  value  of  said  negro. 

Eighth — For  that  there  is  no  statement  in  said  declaration  of 
the  defendant's  liability  to  pay  the  value  of  the  said  negro  man 
Tom,  or  that  he  has  forfeited  the  value  thereof,  and  for  that  the 
plaintiff  does  not  claim  and  go  for  the  value  of  the  said  negro 
man  Tom. 

.Ninth — For  that  it  is  not  alleged  by  the  plaintiff  in  his  said 
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•  declaration,  that  the  value  of  said  negro  is  claimed  by  force  of 
the  statute. 

Tenth — For  that  the  said  plaintiff  claims  his  damages  con- 
trary to  the  form  of  the  said  statute,  which  cannot  be  so  claimed, 
is  repugnant  and  insensible. 

Eleventh — For  that  in  the  second  count  of  the  said  declara- 
tion, it  is  not  alleged  whom  the  said  defendant  assisted  in  con 
vcying  away  the  said  negro. 

And  also  for  that  the  said  declaration  is  in  other  respectu 
, informal,  uncertain  and  insufficient — 

To  which  there  was  a  joinder  in  demurrer. 

The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.  We  are  called  in  this  case  to  examine  and  decide 
several  exceptions  taken  to  the  declaration  by  a  special  demurrer. 

1.  The  first  objection  is  that  the  declaration  contains  no  aver- 
ment that  the  defendant  had  been  found  guilty  of  conveying 
away  or  assisting  to  convey  away  the  slave;  and  it  was  insisted, 
on  the  argument  at  the  bar,  that  there  must  be  a  conviction,  a 
finding  guilty,  of  the  person  conveying  away  the  slave,  distinct 
from  and  prior  to  the  action  under  the  5th  section  of  the  act 
respecting  slaves,  for  the  recovery  of  the  value. 

Neither  in  the  language  of  the  section,  nor  in  the  cases  cited, 
do  I  find  any  support  for  this  objection.  The  phi-ase  in  the 
statute  "  if  any  person  shall  be  found  guilty,"  &c.  which  is  taken 
from  an  early  provincial  statute  on  the  same  subject,  (12  and  13 
Anne  1713^4 — 1  Neoill  23,  sec.  12),  an.d  not  perhaps  most  happily 
or  judiciously  selected,  is  equipollent  with  the  words  "if  any 
person  shall  be  guilty."  The  terms  were  designed  to  describe 
or  designate  the  injury  or  offence,  to  express  the  facts  or  circum- 
stances which  should  render  a  person  amenable,  and  not  to  point 
out,  conti'ol  or  limit  the  mode  of  prosecution.  A  subsequent 
clause  of  the  same  section  aids  to  sustain  this  construction.  The 
words  "found  guilty"  are  omitted,  and  "the  person  or  persons 
so  harboring,  entertaining,  concealing,"  &c.,  are  declared  liable 
to  pay  the  value.  If  however,  a  more  strict  and  confined  sense 
is  due  to  the  terms,  there  is  nothing  to  forbid  the  person  from 
being  found  guilty  in  and  by  the  action  of  debt  or  trespass  on  the 
case,  which  may  be  brought  under  that  section. 

The  cases  cited  at  the  bar  do  not  shew  the  necessity  of 
.such  .previous  distinct  convictions.  In  The  King  v.  Rhodes, 
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4  D.  &  E.  220,  the  defendant  was  discharged  on  habeas  corpus 
from  a  commitment  by  a  justice  under  the  vagrant  act,  17  Geo. 
2,  ch.  5,  because  it  appeared  from  the  commitment  he  had 
been  charged  only,  not  convicted  as  a  vagrant,  and  being  a- 
commitment  in  execution  there  should  have  been  a  previous 
conviction.  The  case  of  Thurtell  v.  The  Hundred  of  Mutford,  3 
East  400,  only  proves  that  where  an  act  of  Parliament,  to 
entitle  a  party  injured  to  sustain  an  action  against  the  Hun- 
dred, requires  him  within  a  certain  time  after  the  injury,  to 
make  oath  whether  or  not  he  knew  the  offenders,  the  making 
of  such  oath  must  be  shewn  in  the  declaration,  and  by  proof  of 
an  oath  not  corresponding  with  the  requirement,  "  he  does  not 
bring  himself  within  the  act  so  as  to  be  entitled  to  hjs  remedy 
against  the  Hundred."  The  case  of  King  v.  The  Hundred  of 
Bishop's  Sutton,  2  Str.  1247,  is  to  the  same  effect  and  proves 
nothing  more.  The  case  of  Rex  v.  Luckup,  2  Str.  1048,  loses  all 
its  supposed  power  to  sustain  the  present  objection  by  a  I'ecur- 
rence  to  the  statute  on  which  it  was  founded.  The  report 
states  that  the  defendant  was  convicted  on  an  information  upon 
the  gaming  act,  which  enacts  that  the  winner  shall  forfeit  five 
times  the  value,  to  be  recovered  by  a  common  informer,  upon 
conviction,  and  the  K.  B.  held  all  the  judgment  they  could  give 
was  quod  convictus  est,  and  a  new  action  must  be  brought,  on 
that  judgment,  for  the  forfeiture.  And  doubtless  they  held 
rightly,  for  the  gaming  act,  9  Anne,  ch.  14,  sec.  5,  declares  that 
"  every  person  or  persons  so  winning  by  such  ill  practice  as 
aforesaid,"  &c.,  "and  being  convicted  of  any  of  the  said  offences, 
upon  an  indictment  or  information  to  be  exhibited  against  him 
or  them  for  that  purpose,  shall  forfeit  five  times  the  value  of 
the  sum  or  sums  of  money  or  other  thing  so  won  as  aforesaid, 
and  such  penalty  to  be  recovered  by  such  person. or  persons 
as  shall  sue  for  the  same  by  such  action  as  aforesaid"  referring 
to  an*  action  of  debt  mentioned  and  provided  in  a  preceding 
section  to  be  founded  on  that  act,  and  "to  bo  prosecuted  in  any 
of  her  majesty's  courts  of  record."  Espinasse  in  his  treatise  on 
penal  actions  says,  page  10,  "This  case  can  however,  apply 
only  where  the  process  is  by  information;  for  if  the  proceeding 
was  by  action  of  debt,  as  the  plaintiff  would  by  his  declaration 
demand  that  the  defendant  should  render  to  him  a  certain  sum; 
or  to  him  and  the  king,  or  any  other,  and  the  judgment  would 
be  quod  recuperet,  process  of  execution  as  in  other  cases  of 
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judgment  in  debt  could  be  supported  ;  but  as  no  such  execution 
can  go  on  a  judgment  of  quod  convictus  est,  the  plaintiff  there- 
fore in  the  latter  case  is  driven  to  his  action  on  the  judgment  of 
conviction." 

2.  The  second  objection  is,  that  there  is  no  averment  that  the 
defendant  was  guilty  of  conveying  or  assisting  to  convey  away 
the  slave.  To  appreciate  this  objection,  the  section  should  be 
clearly  understood,  or  in  other  words  the  nature  of  the  act  or 
conduct  be  known,  which  the  legislature  intended  to  subject  to 
the  recovery  of  the  value  of  the  slave.  It  consists  not  merely  in 
conveying  away  or  assisting  to  convey  away ;  something  more 
is  contemplated ;  some  farther  ingredient  is  requisite.  If  noth- 
ing more  were  embraced  within  the  view  of  the  section,  it  might 
be,  perhaps  justly,  obnoxious  to  the  reproach  which  has  been  fre- 
quently mentioned,  of  subjecting  to  a  recovery  the  man  behind 
whose  carriage  when  crossing  the  Delaware  bridge  a  slave  should 
mount,  or  in  whose  vessel  he  should  conceal  himself  on  a  voy- 
age to  New  York.  To  the  fact  of  conveying  away,  the  idea  of 
guilt  is  superadded,  "if  any  person  shall  be  found  guilty  of  con- 
veying away,"  and  this  quality  must  therefore  attach  to  the  act 
or  conduct  in  question,  to  bring  it  within  the  meaning  of  the 
statute.  Guilt  implies  knowledge  and  intention.  It  may  not 
be  said  that  a  man  is  guilty  of  an  act  which  he  neither  knows- 
nor  intends — religion,  philosophy  and  law,  equally  forbid  such 
a  conclusion.  To  bring  the  defendant  within  the  purview  of 
the  section  in  question  he  must  have  known  the  person  to  be  u 
slave,  and  must  have  intended  to  carry  him  away.  Such,  I  un- 
derstand to  have  been  the  opinion  and  construction  of  the  late 
Chief  Justice  and  the  Court  of  Appeals  in  the  case  of  Gibbons  v, 
Morse.  The  former  in  his  charge  to  the  jury  which  was  the 
subject  of  review  before  the  latter  tribunal,  and  if  erroneous 
would  have  induced  a  reversal  of  the  judgment  said:  "In  the 
third  place  the  defendant  alleges  in  this  defence  that  neither  he 
nor  his  agents  knew  this  man  to  be  a  slave.  The  answer  to  thi» 
is  that  in  New  Jersey,  except  in  one  or  two  cases  of  which  this 
is  not  one,  all  black  men  in  contemplation  of  the  law  are  prima 
facie  slaves  and  are  to  be  dealt  with  as  such.  The  color  of  the 
man  was  sufficient  evidence  that  he  was  a  slave  until  the  contrary 
appeared."  .  "In  the  fourth  place,  the  defendant  alleges  in  his 
defence  that  this  man  without  the  knowledge  of  himself  or  his 
hands  by  stealth  entered  into  his  boat  and  there  concealed  him- 
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eelf  so  that  he  was  not  or  could  not  in  the  ordinary  management 
of  the  boat  be  discovered  or  seen.  If  from  the  evidence  you 
should  find  this  allegation  to  be  well  founded  I  think  the  law  is 
with  the  defendant  and  your  verdict  should  be  for  him."  It 
remains  to  be  examined  whether  the  charge  in  the  declaration 
corresponds  with  the  statute.  The  counsel  of  the  defendant  on 
the  argument  admitted  that  the  very  words  of  a  statute  need  not 
be  used,  but  that  words  equivalent  must  be  employed.  Without 
expressing  any  opinion  whether  a  strict  adherence  is  indispen- 
sable, which  however  in  general  is  to  be  commended  and  pre- 
ferred, I  think  it  clear  that  the  words  of  the  declaration  "  wrong- 
fully and  illegally  did  convey  away  the  said  negro  man  Tom,  the 
slave  of  the  said  George  Boice,"  are  not  of  the  same  import  and 
would  not  require  the  same  proof  as  the  language  of  the  statute, 
" guilty  of  conveying  away  such  slave."  The*  essential  quality 
or  ingredient  of  knowledge  or  intention  is  not  either  directly  or 
indirectly  expressed  with  sufficient  certainty. 

It  was  said  by  the  plaintiff's  counsel  the  statute  is  remedial 
not  penal.  The  position  is  sound.  A  statute  which  gives  a 
remedy  for  an  injuiy,  against  him  by  whom  it  is  committed,  to 
the  person  injured  and  to  him  alone,  and  limits  the  recovery  to 
the  mere  amount  of  the  loss  sustained,  belongs  clearly  to  the 
class' of  remedial  statutes.  Willes  601.  2  W.  Blac.  1226.  Doug. 
702,  note,  705,  706.  2  D.  &  E.  154,  155,  note.  5  Burr.  2698.  1 
Bos.  &  Pul.  N.  S.  179,  180.  3  Saunders,  376,  note  7.  1  Salk.  206. 
Coxe,  168.  But  the  rule  which  directs  such  statutes  to  bo  con- 
strued liberally,  will  not  extend  to  cure  a  defect  of  the  kind  here 
in  question  ;  the  omission  of  an  essential  averment,  made  the 
subject  of  a  demurrer. 

It, was  also  said,  the  declaration  before  us  is  similar  to  that  of 
J1fbr.sc?  v.  Gibbons,  which  received  the  sanction  of  the  Court  of 
Appeals.  If  that  decision  be  in  point,  it  is  promptly  admitted 
to  bo  conclusive.  But  it  must  be  observed  wo  are  here  on  a 
special  demurrer;  there  the  objection  was  not  made  until  a  ver- 
dict had  shod  its  sanatory  influence  over  the  declaration  ;  and  it 
is  seen  by  the  report  of  tho  case,  (2  Hoist.  270),  that  this  influ- 
ence was  among  other  things  claimed  by  the  counsel  in  support 
of  tho  judgment.  A  title  defectively  sot  out  is  cured  by  a  ver- 
dict, but  bad  on  demurrer.  Defects,  imperfections  and  omis- 
fiionn  of  substance  and  of  form  arc  in  many  cases  saved  by  a 
verdict,  which  on  demurrer  would  have  been  fatal.  T.  Eaym. 
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487.  Cro.  Car.  497.  Doug.  683.  7  D.  &  E.  522.  In  the  case 
of  Collins  v.  Gibbs,  2  Burr.  899,  the  right  of  action  depended 
on  the  performance  of  a  condition  precedent,  which  was  not 
averred,  and  the  declaration  was  held  by  Lord  Mansfield  to 
be  safe  after  a  verdict,  but  bad  on  demurrer.  In  an  action  for 
a  malicious  prosecution  the  want  of  averment  that  the  prosecu- 
tion is  at  an  end  is  available  on  demurrer,  but  not  after  verdict, 
Skinner  v.  Gunston,  1  Saunders  228.  The  reason  given  for  the. 
difference  is  the  presumption  that  the  omission  was  supplied  by 
proof  on  the  trial ;  and.  it  appears  from  the  report  of  Gibbons  v. 
Morse,  that  the  jury  were  directed  to  find  for  the  defendant, 
unless  satisfied  of  the  very  matters  alleged  to  have  been  in  the 
present  declaration  omitted. 

Notwithstanding  the  determination  of  that  case  then,  the  point 
now  presented  to  us  is  entii'ely  open. 

3.  The  third  objection,  that  the  conveying  away  the  slave  is 
not  charged  to  have  been  done  against  the  form  of  the  statute, 
is  not  sustained  by  the  declaration.     Without  relying  on  the 
recital  of   the  statute,  or  the  charge  of   "  not  regarding  the 
statute  in  such  case 'made  and  provided,"  the  clause  "contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided," 
is  connected  with  the  facts  alleged  to  have  been  done  by  the 
defendant,  possibly  not  in  the  most  apt  mode,  or  according  to 
the  best  style  of  the  special  pleader,  but  certainly  so  fts  to  be 
readily  understood  and  without  any  violation  of  the  rules  of 
grammar. 

4.  The  fourth  objection  is,  that  there  is  no  allegation   the 
defendant  knew  the  negro  to  be  the  slave  of  the  plaintiff.     Nor 
is  it  at  all  necessary  such  allegation  should  be  made,  or  proved 
on  the  trial.      The  offence  consists  in  conveying  a  slave — not  in 
conveying  away  the  slave  of  a  particular  citizen  ;  ^  and  is  com- 
plete as  regards  the  defendant,  if  he  convey  away  a  slave  know- 
ing him  to  be  such,  although  he  may  not  know  to  whom  he 
belongs.     The  propriety  of  the  slave  serves  to  fix  the  person 
who  may  recover  his  value,  but  neither  increases  nor  diminishes 
the  misconduct  of  conveying  him  away. 

'The  5th  and  6th  objections  admit  of  the  same  answer.  It  is 
sufficient  in  a  case  like  the  present,  that  the  act  alleged  to  have 
been  committed  be  described  in  the  language  of  the  statute  and 
the  most  strict  rule  requires  the  plaintiff  to  state  such  facts  only 
is  are  necessary  to  shew  the  case  to  be  within  the  statute.  In 
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.describing  the  offence  no  grpater  specification  is  necessary,  than 
is  contained  in  the  words  of  the  statute.  The  argument  drawn 
;by  the  defendant's  counsel  by  analogy  from  an  indictment  for 
Jarceny  is  against  them.  An  indictment  that  the  defendant  did 
steal  the  goods  and  chattels  of  A.  would  not  suffice;  but  that  he 
.did  feloniously  steal,  take  and  carry  away  one  gold  watch  would 
be  sustained.  In  describing  the  article,  precision  is  necessary. 
•The  offence  may  be  described  in  the  terms  of  the  statute.  In 
what  manner  he  stole  the  articles  need  not  be  shewn  nor  the 
place  from  or  to  which  he  carried  them.  . 

The  seventh  objection  is  not  supported  by  the  declaration. 
"Of  the  value  of  $400,"  is  a  sufficiently  certain  and  positive 
averment,  and  sufficiently  connected  with  time  and  place.  2 
Chitt.  Plead.  285,  287. 

The  8th  and  9th  causes  of  demurrer  are  fully  answered  by  a 
recurrence  to  approved  precedents.  2  Chitty,  285,  et  seq.  3 
.Ckitty,  450,  465.  Lilly's  Entr.  46,  71,  74.  Although  the  aver- 
,ments  of  the  forfeiture,  and  of  the  liability  of  the  defendant,  and 
.of  the  accrual  of  the  action  by  force  or  means  of  the  statute,  are, 
sometimes  the  one,  sometimes  the  other,  and  sometimes  all  used, 
.where  debt  is  the  form. of  action  adopted,  2  Chitty,  183,  et  seq. : 
H  Chitty,  263,  et  seq.;  Lilly's  Entr.  75:  yet  neither  of  these  aver- 
ments is  usual  where  the  form  of  action  is  trespass  on  the  case. 
•The  case  of  Short  v.  Pruen,  cited  from  6  £>.  &  E.  163,  Ls  not  in 
point.  It  was  held  insufficient  to  allege  that  the  defendant  was 
,11  collector  of  the  rates  and  duties  recited  in  a  certain  act  of 
Parliament  and  necessary  to  aver  specifically  that  he  was  the 
person  appointed  under  and  by  virtue  of  that  act;  and  even  tins 
requirement  seems  to  have  been  induced  by  the  peculiarities  of 
that  case. 

The  tenth. cause  of  demurrer  is  not  found  in  the  declaration. 
•The  .plaintiff  does  not  claim  damages  against  the  form  of  the 
statute.  The  plaintiff  alleges  that  the  defendant  convoyed  a  \vuy 
the  slave  without  his  consent,  whereby  ho  was  lost  and  whereby 
the  plaintiff  sustained  damages,  &c.  contrary  to  the  form  of  the 
Httituto.  The  supposed  repugnancy  does  not  exist. 

The  eleventh  objection  is  that  there  is  no  averment  in  the 
necond  count  whom  the  .defendant  assisted  to  convey  away  the 
hlave.  Neither  the  nature  udr  degree  of  the  offence  in  anywise 
depends  on  the  person  who  may  have  been  for  such  purpose 
^assisted.  In  some  cases,  the  assistance  may  bo  given  to  the 
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slave  himself.  Ingenuity  might  suggest  many  other  minute 
circumstances  which  if  stated  would  aid  the  defence  at  least  by 
limiting  the  proofs  of  the  plaintiff  and  rendering  variances  more 
hazardous.  The  substantial  cause  of  action  is  here  shewn,  in 
the  language  of  the  statute,  and  with  as  much  detail  as  is  required, 
it  is  believed,  either  by  reason  or  precedent. 

The  second  cause  of  demurrer  is  sustained.     The  others  are 
declared  to  be  insufficient. 


THE  STATE  against  DANIEL  FARRAND. 

1.  An  instrument  in  writing  not  under  seal,  whereby  M.  acknowledges  to 
have  received  from  S.  four  bushels  of  rye,  for  which  he  is  to  return  to  the  said 

.S.  four  and  a  half  bushels,  the  said  rye  to  be  sowed  on  shares  between  said  S. 
and  M.  on  the  farm  of  M. ;  said  M.  not  to  convey  or  sell  to  any  person  with- 
out this  restriction,  "that  S.  is  to  have  his  pay  out  of  said  M's  part,"  is  not  an 
assurance  within  the  meaning  of  the  60th  section  of  the  act  for  the  punishment 
of  crimes,  (Rev.  Laws  260)  for  the  unlawfully  or  maliciously  tearing  of  which 
a  man  may  be  indicted. 

2.  When  an  instrument  is  described  by  name  in  the  indictment  the  instrument 
set  out  in  the  indictment  or  produced  in  evidence  must  correspond  therewith. 

Drake,  prosecuting  attorney  for  Morris,  for  the  state. 

Halsey,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

EWINQ,  C.  J.  The  indictment  in  this  case  charges  that  the 
•defendant  having  in  his  possession,  a  certain  instrument  of 
writing,  being  an  assurance  of  certain  goods  and  chattels,  to  wit, 
-of  four  and  a  half  bushels  of  rye,  did  willfully,  unlawfully  and 
maliciously  tear  the  same  by  tearing  off  the  name  of  the  sub- 
scribing witness. 

The  instrument  as  set  forth  in  the  indictment  is  as  follows: 
'•This  day  received  of  Beaman  Stickle,  four  bushels  of  seed  rye 
to  be  sowed  on  the  Hiler  farm,  where  I. now  live,  for  which  rye 
I  am  to  return  to  the  said  Stickle  four  and  an  half  bushels  on  or 
'before  the  first  day  of  August  next,  the  said  rye  is  to  be  sowed 
on  shares  between  the  said  Stickle  and  Benjamin  G.  Moore,  on 
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said  farm,  the  More  not  to  sell  or  convey  to  any  person  or  persons 
without  these  restrictions,  that  is  to  say,  the  said  Beaman  Stickle 
is  to  have  his  pay  out  of  the  said  Moore's  part. 
"  September  26,  1823. 

her  .  "-BENJAMIN   G.  MoORE, 

"  ELIZABETH  M  BAKER." 

mark. 

The  indictment  is  founded  on  the  60th  section  of  the  act  for 
the  punishment  of  crimes,  Rev.  Laws  260,  which  makes  it  a  mis- 
demeanor to  "willfully  unlawfully  ami  maliciously  tear,  cut, 
burn,  or  in  any  way  whatever  destroy,"  divers  instruments  of 
writing,  and  among  them  "any  transfer  or  assurance  of  money, 
.stock,  goods,  chattels,  or  other  property  whatsoever." 

The  first  question  to  be  examined  is,  whether  the  instrument 
set  forth  in  the  indictment,  is  "  an  assurance  of  goods  and  chat- 
tels," within  the  aforesaid  section. 

The  term  "assurance,"  as  used  in  the  statute  and  applied  to 
goods  and  chattels  is  peculiar  and  anomalous.  It  is  believed 
that  no  other  instance  of  its  relation  to  goods  and  chattels  can» 
be  found  in  any  publication,  except  where  used  as  synonymous 
with  "insurance."  No  such  instance  is  cited  in  the  brief  fur- 
nished us  on  the  part  of  the  state. 

It  would  perhaps  suffice  on  this  occasion  to  examine  and  test 
the  word  assurance,  by  its  technical  signification,  because  I  am 
inclined  to  think  it  must  be  taken  as  so  used  by  the  legislature. 
BLACKSTONE  says,  "  Terms  of  art  or  technical  terms  must,"  in 
the  interpretation  of  laws,  "bo  taken  according  to  the  accepta- 
tion of  the  learned  in  each  art,  trade  or  science ;"  1  Bl.  Com.  60. 
BACON  states  the  rule  thus,  "  If  a  statute  make  use  of  a  word, 
the  meaning  of  which  is  well  known  at  the  common  law,  the 
word  shall  be  understood  in  the  same  sense  it  was  understood 
at  the  common  law."  Bac.  Abr.  tit.  Statute,  I.  4.  In  the  CMS«- 
of  Enst  v.  Cooper,  Cowp.  629,  and  Martin  v.  Pewtress,  4  Bur. 
2477,  the  terms,  "any  fraudulent  grant  or  conveyance"  in  the 
Knglish  statute  of  bankruptcy,  were  held  not  to  include  a  bill 
of  s:ilu  of  goods,  because  the  hitter  was  not  a  deed,  and  the  alien- 
ation must  be  by  deed  to  come  within  the  statute.  In  the  case 
of  Licermore  v.  Bagley,  3  Mass.  Rep.  487,  a  transfer  of  certain 
chattels  by  a  bill  of  parcels,  a  writing  without  seal,  with  a 
receipt  for  the  amount,  and  the  delivery  of  the  articles  was  held 
not  a  conveyance  of  chattels  in  the  technical  sense  or  according 
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to  the  legal  construction  of  the  clause  of  the  act  of  Congress 
respecting  bankruptcies.  "Whatever"  says  the  court,  "  may  be> 
the  loose  and  popular  sense  or  possible  applications  of  the  term, 
conveyance,  the  legislature  are  not  understood  to  speak  in  a» 
indeterminate  manner,  especially  if  that  construction  would  vio- 
late any  general  principle  of  jurisprudence.  For  in  making  a 
statute,  the  legislature  are  understood  to  refer  themselves  to 
existing  customs  and  rules,  or  in  other  words  when  using  tech- 
nical terms,  to  employ  them  in  a  precise  and  technical  sense." 
But  I  do  not  deem  it  indispensable  in  this  case  to  decide  whethei 
the  signification  of  the  term,  assurance,  is  to  be  drawn  from  com- 
mon use  or  from  legal  and  technical  acceptation,  for  taken  in 
either  way,  this  instrument  is  not  an  assurance  of  goods  and 
chattels  within  the  meaning  of  the  statute. 

1.  It  may  be  pretty  confidently  asserted,  that  such  an  instru- 
ment was  qcvcr  in  common  language  called   an  assurance  of. 
goods  and  chattels,  nor  was  such  application  ever  given  to  it  in- 
any  work  of  good,  or  perhaps  of  any,  reputation.  It  is  not  enough 
to  say  one  signification  of  the  term  assurance  is  a  promise,  and 
this  instrument  contains  a  promise.     The  legislature  meant  to 
describe   an    instrument   by   name,  and   the   true   question   is,, 
whether  such  instrument  is  in  common  language  ever  called  by 
such  name. 

2.  In  technical  phraseology,  the  evidence  of  a  contract,  agree- 
ment or  promise  to  deliver  at  a  future  day  the  subject  of  sucb 
contract,  agreement  or  promise  is  never  denominated  an  assur- 
ance.    JACOB,  defines  an  assurance  of  lands  to  be  "where  they 
are   conveyed    by   deed."      1   Jac.   L.   D.    157,-  vox  assurance. 
BLACKSTONE  says,  "A  translation  or  transfer  of  property*  being; 
thus  admitted  by  law,  it  became  necessary  that  this  transfer 
should  be  properly  evidenced."     "The  legal  evidences  of  this* 
translation  of  property,  are  called  the  common  assurances  of  the- 
kingdom,  whei-eby  every  mjtn's  estate  is  assured  to  him,  and* 
all  controversies,  doubts  and  difficulties  are  either  pi-evented  or 
removed."      2  Bl.  Com.  294.      The   terms  "conveyance"  and 
"  assurance,"  are  used    as  convertible   or  synonomous    by    t"h& 
Roundest  and  most  accurate  writers  and  judges.     Thus  LORI> 
COKE:  "conveyances  which  are  used  for  common  assurances  of 
land,"  &c.     2  Co.  74,  a.     A  common  recovery  "is  now  by  usage- 
and  custom    become  a  common   assurance  and  convcj'unce  of 
land^."     5  Co.  41.     CHIEF  JUSTICE  WILLES:  a  common  recovery.' 

VOL.  in.  w 
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"is  by  consent  and  in  nature  of  a  common  conveyance  or  assur- 
ance of  lands."  Willes  451.  So  also,  Willes  448.  Shep.  Touch, 
134,  164.  869.  2  EL  Com.  344.  361  Christ,  note,  365,  379,  382. 
5  John.  Rep.  "59. 

If  then  the  instrument  set  forth  be  not  an  assurance  of  goods 
or  chattels,  the  indictment  is  incongruous  and  inconsistent  and 
the  judgment  should  be  arrested.  Where  an  instrument  is  de 
scribed  by  name,  the  instrument  set  out  in  the  indictment  or 
produced  in  evidence  must  correspond  therewith.  An  indictment 
which  charges  a  defendant  with  the  forgery  of  a  bill  of  exchange 
or  bond,  and  setting  it  out,  shews  it  to  be  a  conveyance  of  land, 
or  a  promissory  note  is  vicious.  Archb.  21,  Rex  v.  Jones,  Doug. 
100.  2  Russell  1485.  5  John.  Rep.  236,  237. 


HALPH  HUNT  against  WILLIAM  CHAMBERLIN,  DAVID  HULSIZER 
and  DAVID  BATEMAN,  Executors  of  JOHN  CHAMBERLIN,  deceased. 


IN   ERROR. 


1.  A  warrant  of  attorney  given  by  two  persons  authorizing  an  attorney  to 
•appear  to  an  action  to  be  brought  "against  us,"  and  confess  judgment  "against 

us,    will  not  authorize  the  confession  and  entry  of  a  judgment  against  one  of 
.•them,  even  though  the  other  be  dead  at  the  time  judgment  is  entered. 

2.  Delegated  powers  must  be  strictly  pursued. 

Vroom  and  Wood,  for  the  plaintiff  in  error. 
'Wall  and  L.  H.  Stockton,  for  the  defendants. 

'The  Chief  Justice  having  been  concerned  as  counsel  in  the 
before  he  came  on  the  bench,  gave  no  opinion. 


The  opinion  of  the  court  was  delivered  by  FORD,  J. 

This  writ  of  error  brings  up  a  judgment  recovered  in  Hun- 
terdon  Pleas,  by  the  executors  of  John  Chamberlin,  deci-iiscil. 
against  Ralph  Hunt  on  a  bond  arid  warrant  of  attorney.  The 
bond  was  not  made  by  Ralph  Hunt  alone,  but  by  Daniel  Hunt 
and  Ralph  Hunt,  wherein  they  bound  themselves  jointly  and 
severally.  The  warrant  was  to  any  attorney  to  appear  to  an 
action  to  bo  brought,  as  it  says,  "against  us."  After  the  death 
of  Daniel  Hunt,  judgment  was  confessed  by  virtue  of  this  war- 
rant in  an  action  against  Ralph  Hunt  alone.  The  first  exception 
taken  to  the  record  is,  that  the  warrant  contains  no  authority 
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to  appear  to  an  action  against  only  one  of  them,  and  confes? 
judgment  against  him  alone.  In  determining  this  matter  we 
are  to  take  the  precedents  and  principles  of  the  common  law 
for  our  guide;  and  in  doing  so  we  shall  find  this  judgment  incon- 
sistent with  both. 

First — As  to  precedents,  I  do  not  know  that  the  question  ever 
came  up  in  this  court  before ;  but  it  has  presented  itself  frequently 
in  the  books,  and  judgments  of  this  kind  have  been  disallowed 
in  all  the  courts  of  Westminster  Hall. 

In  the  case  of  Still  v.  Still,  1  Barn.  35,  the  Court  of  Common 
Pleas  fell  into  the  error  of  allowing  it ;  but  they  soon  afterward 
set  themselves  right  by  refusing  leave,  in  the  case  of  Laycock  v. 
Garforth,  2  Barn.  38,  which  was  in  the  year  1751,  upwards  of 
half  a  century  ago,  and  from  that  time  to  this  day  it  has  never  been 
permitted  in  the  Common  Pleas.  We  may  well  suppose  that  court, 
which  is  sometimes  called  the  lock  and  key  of  the  common  law, 
would  not  have  unsettled  one  of  their  decisions  unless-they  had 
discovered  in  it  a  great  departure  from  reason  and  principle. 

With  regard  to  the  King's  Bench  they  never  fell  into  this 
error,  but  uniformly  refused  leave  to  enter  judgment  against  the 
survivor  upon  a  joint  warrant..  In  the  case  of  Gee  v.  Lane,  15 
East  592,  it  was  refused  by  the  whole  court;  and  ELLEN- 
JJOROUGH,  C.  J.  said,  an  authority  to  enter  judgment  against  "us" 
will  not  warrant  a  judgment  against  one  alone;  the  authority 
must  be  pursued ;  we  cannot  violate  it.  There  never  has  oc- 
curred in  the  King's  Bench,  one  valid  case  as  far  as  I  can  learn 
to  the  contrary  of  Gee  v.  Lane.  It  is  not  intended  to  deny  that 
the  case  of  Todd  v.  Dodd,  Sayer  5,  was  in  the  King's  Bench ; 
nor,  according  to  Sayefs  report,  that  it  was  the  other  way ;  but 
the  accuracy  of  it  as  reported  by  him  is  highly  questionable. 
Though  in  Gee  and  Lane,  it  would  have  been  an  authority  in 
point  for  the  plaintiff,  it  was  neither  cited  from  Sayer  by  the 
counsel,  nor  the  least  notice  taken  of  it  by  him  or  the  court. 
And  its  being  treated  with  such  silent  neglect,  both  by  the  bar 
and  the  bench,  renders  it  very  suspicious.  It  could  not  have 
been  overlooked,  for  Todd  v.  Dodd,  is  reported  both  h  *  Zayer 
and  Serjeant  Wilson,  and  most  authors  in  quoting  it  reie*  .o 
both  those  reporters.  They  are  undoubtedly  the  same  3?,co  :.Vom 
the  identities  of  name,  court,  year,  and  term;  yet  Abbot  oo:, 
not  cite  the  case  from  Sayer  who  has  it  in  point  for  him,  out 
from  1  Wils.  312,  though  according  to  Wilson,  it  has  little  if 
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any  bearing  in  favour  of  the  motion.  Sayer  represents  jt°>  \T:%I- 
rant  as  having  been  given  by  two  persons,  one  of  whom  was- 
dead ;  but  he  names  neither  of  them ;  Serjeant  Wilson,  re^'-esents 
the  warrant  as  being  given  by  only  one  person,  Richard  Dodd, 
whom  he  names,  and  the  present  question  could  not  have  been- 
directly  before  the  court.  If  therefore  C.  J.  LEE,  really  said 
what  is  ascribed  to  him  by  Sayer,  it  must  have  been  an  obiter 
dictum,  a  random  observation  collateral  to  the  point,  which  Ser- 
jeant Wilson,  deemed  unnecessary  to  be  put  down.  It  was  a 
warrant  to  confess  judgment  to  two  persons,  and  one  of  them 
being  dead,  leave  was  asked  to  enter  it  up  in  favour  of  the  sur- 
vivor, and  it  was  granted.  Laying  this  contradicted  case  aside 
there  never  was  a  time  in  that  court,  when  they  would  grant 
leave  to  enter  judgment  against  one  person  only  on  a  joint  war- 
rant executed  by  two.  Therefore  for  upwards  of  half  a  century 
those  courts  have  constantly  refused  leave  to  enter  such  judg- 
ment, because  it  would  be  unauthorized  by  the  warrant  and 
consequently  illegal.  It  would  be  contrary  to  every  allowed 
precedent  that  can  be  found.  I  have  also  sought  with  some  care 
the  light  that  is  often  shed  from  the  tribunals  of  neighboring 
states,  but  have  not  found  a  single  departure  from  the  current 
of  cases  before  mentioned ;  and  it  would  appear  to  me  highly 
indiscreet  to  put  afloat  what  has  been  so  thoroughly  settled 
heretofore. 

But  secondly — This  judgment  is  at  variance  with  that  fixed 
principle  or  maxim  of  the  common  law,  that  delegated  powers 
must  be  strictly  pursued ;  they  can  never  be  enlarged  by  con- 
struction, and  arc  never  to  be  exceeded.  If  power  be  given  lo- 
an attorney  or  agent  to  sell  ten  acres  out  of  a  large  tract,  courts 
of  justice  will  no  sooner  enlarge  it  by  construction  to  twelve 
acres,  than  to  twelve  hundred.  A  different  rule  would  not  only 
deter  men  from  ever  delegating  power  to  others,  and  so  put  a 
stop -to  factors  and  agencies  in  commerce,  but  also  vest  a  most 
dangerous  discretion  in  courts  of  justice  to  vary  the  agreements 
of  parties.  ELLENBOROUQH,  C.  J.  in  Qee  v.  Lane,  gives  to  such 
an  act  its  true  character,  in  calling  it  a  violation  of  powers.  The 
present  warrant  empowers  an  attorney  to  appear  in  an  action  to 
bo  brought  against  Daniel  Hunt  and  Ralph  Hunt  both,  and 
extends  no  further;  its  language  is,  "to  an  action  to  be  brought 
against  us,  and  confess  judgment  against  us"  They  were  will' 
ing  to  stand  together  in  judgment,  and  to  meet  an  execution  by 
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their  joint  means  and  exertions.  But  it  gives  no  authority  for 
placing  one  of  them  in  judgment  by  himself,  and  leaving  him  all 
alone  to  breast  an  execution  for  the  whole  sum,  while  the  means 
and  estate  of  the  other  remain  untouched  and  undisturbed. 
Judgment  by  confession  is  followed  by  an  immediate  seizure  of 
the  goods  and  estate  of  one,  while  a  remedy  against  his  co-obligor 
may  come  so  late  as  not  to  arrive  till  after  he  is  ruined.  If  the 
creditor  is  left  to  proceed  on  his  joint  and  several  obligation  in 
the  ordinary  way  he  will  bring  an  action  against  each,  especially 
if  requested  so  to  do;  one  against  the  survivor  and  another 
against  the  representatives  of  the  deceased  ;  or  the  survivor  if 
he  be  only  security,  might  have  a  little  time  to  obtain  relief 
from  the  estate  of  the  principal ;  and  if  these  facilities  are 
taken  away  and  he  involved  in  the  evil  consequences  of  loosing 
them,  the  blame  cannot  fall  upon  the  warrant  of  attorney,  but 
on  the  court  for  suffering  the  limited  power  therein  expressed 
to  be  exceeded  and  violated.  A  warrant  of  attorney  by  two 
persons,  may  like  an  obligation,  be  drawn  joint,  or  joint  and 
several;  and  it  will  never  do  to  confound  together  things  which 
in  their  nature  are  so  'distinct.  If  innovations  must  be  made  it 
-could  be  no  less  obnoxious  in  principle  to  convert  a  joint  obliga- 
tion, by  construction,  into  joint  and  several,  than  to  take  this 
violent  course  with  a  power  of  attorney.  I  therefore  feel  con- 
strained, as  well  from  the  force  of  principle,  as  weight  of  prece- 
dent, to  consider  the  warrant  of  attorney  in  this  case  as  no 
authority  for  the  entry  of  the  judgment,  and  consequently  that 
the  judgment  is  erroneous.  A  consideration  of  the  remaining 
objections  becomes  evidently  unnecessary. 

Let  the  judgment  be  reversed. 
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JOHN  DEN  on  the  demise  of  HENRIETTA  DELAPLAINE,  ANN  MARIA 
DELAPLAINE  and  NICHOLAS  DELAPLAINE  against  EDWARD 
JONES  and  SAMUEL  SEARING. 

ITS  TRESPASS   AND   EJECTMENT   FOB   LANDS   IN   ESSEX. 

Special  Case. 

1.  N.  D.  marries  M.  A.  daughter  of  N.  A.  and  by  her  has  issue,  H.,  A  and  H, 
M.  A.  dies,  and  N.  D.  then  marries  L.  A.,  another  daughter  of  N.  A.  by  whom 
he  has  issue,  L.  N.  A.,  the  father  then  dies  leaving  children,  I.  A.,  P.  T.,  P.  C., 
H.  M.  and  the  said  L.  A.,  and  leaving  considerable  real  estate  which  descends 
to  his  said  children.     L.  A.  then  dies  leaving  her  said  daughter  L.  living.     L. 
then  dies,  leaving  H.,  A.  and  N.  her  sisters  and  brother  of  the  half  blood,  and 
also,  I. 'A.,  P.  T.,  P.  C.  and  H.  M.  her  uncles  and  aunts.     H.,  A.  and  N.,  shall 
inherit  the  estate  of  which  L.  died  seized,  and  not  the  uncles  and  aunts,  I.  A., 
P.  T.,  P.  C.  and  A.  M. 

2.  When  lands,  tenements  or  hereditaments,  come  to  the  person  dying  seized 
by  descent,  devise  or  gift  from  some  one  of  his  ancestors,  (that  is  to  say  from 
some  person  from  whom  lands  might  by  the  established  canons  of  descent  come 
to  him  hy  descent,  in  the  absence  of  other  and  nearer  heirs,)  then  brothers  and 
sisters  of  the  half  blood  of  the  person  dying  seized,  who  are  of  the  blood  of 
the  ancestor  from  whom  the  lands,  tenements  or  hereditaments  came,  shall 
'nherit  the  lands ;    but  brothers  and  sisters  of  the  half  blood  who  are  not  of 
the  blood  of  such  ancestors  shall  be  excluded  from  the  inheritance. 

This  cause  came  before  the  court  on  the  following  state  of  the 
case  agreed  on  by  the  parties. 

Nicholas  Delaplaine,  late  of  Newark,  in  the  county  of  Essex, 
took  to  wife  and  was  lawfully  married  to  Mary  Andruss,  the 
daughter  of  Nathaniel  Andruss,  and  the  said  Mary  had  by  her 
said  husband  issue  lawfully  begotten,  that  is  to  say,  three  chil- 
dren the  lessors  of  the  plaintiff,  who  are  infants;  and  the  said 
Mary  died  on  or  about  the  thirteenth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirteen  ;  leaving 
her  said  father,  husband  and  children,  her  surviving.  After 
the  death  of  the  said  Mary,  the  said  Nicholas  Delaplaine  took 
to  wife  and  was  lawfully  married  on  or  about  the  twenty-eighth 
day  of  April  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventeen,  to  Lydia  Andruss,  another  daughter  of  the 
said  Nathaniel  Andrusts,  and  sister  of  the  said  Mary  Dclaplaine, 
deceased,  and  the  said  Lydia  by  her  said  husband  had  issue 
lawfully  begotten,  that  is  to  say,  one  daughter  named  Lydia 
Austin  Delaplaine.  The  said  Nathaniel  Andruss,  after  the  mar- 
riage of  his  said  daughter  Lydia,  as  aforesaid,  on  or  about  the 
first  day  of  September,  in  the  year  of  our  Lord  one  thousand 
i-ight  hundred  and  eighteen,  departed  this  life  intestate,  seized 
i;i  fee  simple  of  considerable  real  estate  in  the  county  of  Essex, 
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leaving  Isaac  Andruss,  Pamelia  Todd,  Phebe  Colt,  Henretta  the 
wife  of  Jonathan  D.  Marvin,  Lydia  Delaplaine  and  the  lessors 
of  the  plaintiff,  his  heirs  at  law. 

After  the  death  of  the  said  Nathaniel  Andrnss,  to  wit,  on  or 
about  the  twenty-fifth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty,  a  partition  was 
made  of  his  real  estate  among  his  aforesaid  heirs  at  law,  and  a 
lot  of  land  with  a  store  house  thereon,  situate  on  the  north  side 
of  Market  street  in  Newark,  in  the  said  county  of  Essex,  and  a 
lot  of  land  containing  about  five  acres,  lying  on  the  south  west 
side  of  the  road  leading  from  Newark  aforesaid,  to  Orunge,  in 
the  said  county  of  Essex,  being  the  premises  in  question  in  this 
cause,  were  allotted  to  the  said  Lydia  the  wife  of  the  said 
Nicholas  Delaplaine,  who  thereupon  became  seized  thereof  in 
severalty  as  the  law  requires,  as  one  of  the  heirs  at  law  of  the 
said  Nathaniel  Andruss,  and  being  so  seized  in  the  life  time  of 
her  said  husband  on  or  about  the  fifth  day  of  "February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-one, 
died,  leaving  her  said  child  Lydia  Austin  Delaplaine,  her  heir  at 
law ;  who  thereupon  became  seized  as  the  law  requires  of  the  lands 
so  as  aforesaid  allotted  to  her  said  mother,  being  the  said  premises 
in  question,  and  the  said  Lydia  Austin  Delaplaine,  continued  so 
seized  thereof  until  on  or  about  the  fifteenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-two, 
when  she  died  intestate,  aged  about  one  year  and  nine  months. 

And  on  or  about  the  twenty-fifth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-one, 
her  father  the  said  Nicholas  Delaplaine,  also  died. 

The  lessors  of  the  plaintiff  claim  title  to  the  premises  in 
question  as  heirs  at  law  of  Lydia  Austin  Delaplaine,  the  person 
last  seized  and  who  was  their  sister  of  the  half  blood. 

The  defendants  claim  title  under  Isaac  Andruss,  the  uncle, 
and  Pamelia  Todd,  Phebe  Colt  and  Henrietta  Marvin,  the  aunts 
of  the  said  Lydia  Austin  Delaplaine. 

And  if  upon  the  whole  matter  the  court  are  of  opinion  that 
the  lessors  of  the  plaintiff  have  title  to  the  premises  in  question 
or  to  any  :&.•!  or  share  thereof,  then  judgment  is  to  be  given 
for  the  plaintiff  accordingly ;  but  if  upon  the  whole  matter  the 
court  are  of  opinion  that  the  lessors  of  the  plaintiff  are  not 
entitled  to  the  said  premises  or  to  any  part  or  share  thereof, 
then  judgment  shall  be  given  for  the  defendants. 
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And  it  is  further  agreed  that  either  party  shall  be  at  liberty 
to  turn  this  case  into  a  special  verdict. 

The  case  was  argued  at  a  former  term  by  Hornblower  and 
Vanarsdale,  for  the  plaintiff,  and  by  Freelinghuysen  and  R. 
Stockton,  for  the  defendants. 

The  following  opinions  were  delivered  by  the  court. 

EWING,  C.  J. — Lydia  Austin  Delaplaine,  was  at  her  decease  in 
;the  year  1822,  seized  in  fee  simple  of  the  premises  in  question, 
•which  came  to  her  by  descent  from  her  mother  Lydia,  to  whom 
'they  came  by  descent  from  her  father  Nathaniel  Audruss. 
Lydia  Austin  Delaplaine  died  under  two  years  of  age,  and  in 
somewhat  more  than  a  year  after  the  death  of  her  mother,  and 
her  father  Nicholas  Delaplaine,  of  the  former  of  whom  she  was 
ithe  only  child.  By  the  first  marriage  of  her  father  with  Mary 
Andruss  who  was  the  sister  of  her  mother,  and  another  daughter 
of  her  grandfather  Nathaniel  Andruss,  he  had  three  children, 
Henrietta  Delaplaine,  Ann  Maria  Delaplaine  and  Nicholas  Dela- 
plaine, who  are  the  lessors  of  the  plaintiff,  and  who  insist  that 
the  premises  in  question  on  the  death  of  Lydia  Austin  Delaplaine 
descended  to  them,  and  not  to  Isaac  Andruss,  Pamelia  Todd, 
Phebc  Colt  and  Henrietta  Marvin,  who  are  the  real  defendants, 
and  who  are  the  brother  and  sisters  of  Mary  and  Lydia  Andruss, 
the  successive  wives  of  Nicholas  Delaplaine,  the  uncle  and  aunts 
of  Lydia  Austin  Delaplaine,  and  the  only  surviving  children  of 
the  said  Nathaniel  Andruss. 

On  the  one  hand  are  the  brother  and  sisters  of  the  half  blood 
of  Lydia  Austin  Delaplaine,  by  the  same  father  and  different 
mothers,  and  on  the  other  are  her  uncle  and  aunts. 

Jt  is  agreed  that  the  canon  of  descent  governing  the  present 
•case  is  to  be  found,  not  in  the  common  law,  but  in  our  "act 
directing  the  descent  of  real  estates,"  passed  the  29th  of  January, 
1817,  Rev.  Laws  608.  Lydia  Austin  Delaplaine  died  seized  of 
the  premises  in  question,  "  without  devising  the  same  in  duo 
form  of  law  and  without  leaving  lawful  issue  and  without  leav- 
ing a  brother  or  sister  of  the  whole  blood  or  any  lawful  issue  of 
ainy  such  brother  or  sister  and  without  leaving  a  father  capable 
of  inheriting  the  said  "  premises  by  the  said  act,  and  did  "leave 
a  brother"  and  "sisters  of  the  half  blood."  By  the  plain  words 
•and  unquestioned  intent  of  the  5th  section  of  the  act  aforesaid, 
the  "  inheritance,"  the  premises  in  question  did  "descend  to  such 
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brother"  :uul  "sisters  of  the  half  blood,  as  tenants  in  common 
in  equal  parts,"  unless  the  case  is  within  the  proviso  annexed  to 
that  section  and  by  its  influence  a  different  course  of  descent  is 
required.  The  proviso  is  in  these  words:  "Provided  alvva3*s, 
.that  in  case  the  said  lands,  tenements  or  hereditaments,  came  to 
the  person  so  dying  seized,  by  descent,  devise  or  gift  of  some 
one  of  his  or  her  ancestors,  all  those  who  are  not  of  the  blood 
.of  such  ancestor  shall  be  excluded  from  such  inheritance." 

The  premises  in  question  came  to  Lydia  Austin  Delaplaine, 
"the  person  so  dying  seized,"  "by  descent,"  and  of  "some  one 
of  her  ancestors,"  from  her  mother  Lydia  Delaplaine.  They  are 
then  within  the  operation  of  the  proviso,  and  the  just  construc- 
tion and  effect  of  this  proviso,  becomes  the  subject  of  careful 
.and  anxious  examination. 

First — The  proviso  does  not  nor  was  it  intended  to  form  any 
new,  distinct  or  independent  canon  or  rule  of  descent.  Its  sole 
purpose  is  to  limit  and  restrain  in  certain  cases  the  generality  of 
the  body  of  the  section.  By  the  body  of  the  section  without  the 
proviso,  the  half  blood  would  in  all  cases  have  inherited.  Such 
however  was  not  the  design  of  the  legislature.  Under  certain 
circumstances  it  was  intended  to  exclude  them  from  the  inherit- 
ance; and  the  purpose  of  this  proviso  is  to  evince  this  design, 
and  to  declare  under  what  circumstances  they  shall  be  excluded. 
This  result  is  proved,  1st.  By  the  general  nature  of  a  proviso  in 
a  statute ;  its  general  object  is  to  qualify,  limit  or  restrain  the 
general  enactment  which  has  preceded  it.  2dly.  By  the  styile 
and  purport  of  the  proviso  in  question  which  is  manifest!}'  in  its 
style  merely  exclusive,  and  in  its  purport  solely  framed  to  limit 
and  restrain  what  otherwise  would  have  been  general.  Such 
being  the  scope  of  this  proviso,  it  may  not  be  safely  carried  far- 
ther. Where  the  person  last  seized  became  so  by  descent,  devise 
or  gift  from  an  ancestor,  the  proviso  simply  declares  that  those 
who  are  not  of  the  blood  of  such  ancestor,  shall  not  inherit, 
leaving  those  who  are  of  the  blood  of  such  ancestor  to  inherit 
by  force  of  the  general  language  of  the  body  of  the  section. 

Secondly — The  person  dying  last  seized  is  the  propositus  in 
the  cases  within  the  proviso,  as  well  as  in  those  within  the  body 
of  the  section.  The  ancestor  mentioned  in  the  proviso  does  not 
in  the  former  cases  become  the  propositus. 

There  is  nothing  in  the  language  of  the  proviso  to  shift  the 
character  of  propositus  from  the  person  last  seized  to  the  ancestor. 


344  SEW  JEESEY  SUPEEME  COUET. 

Den  v.  Searing. 

To  make  the  ancestor  the  propositus  would  totally  exclude  the 
half  blood,  as  such,  from  the  inheritance  where  the  lands  came  to 
the  person  last  seized  by  descent,  devise  or  gift  from  some  ances- 
tor. The  half  blood,  as  such,  could  never  take.  As  heirs  of  the 
ancestor,  if  they  were  such,  they  might,  but  as  half  blood,  never. 
It  would  be  precisely  the  same  thing,  as  if  the  statute  hud 
declared  that  the  half  blood  should  never  inherit  where  the 
lands  came  by  descent,  devise  or  gift.  Yet,  clearly  such  was  not 
the  intention  of  the  legislature.  The  inheritance  is  to  descend 
not  from  the  ancestor,  but  from  the  person  last  seized,  subject 
however  to  this  restriction,  that  in  the  specified  case  they  are 
not  to  take,  the  descent  is  not  to  be  cast  upon  them,  unless  they 
are  of  the  blood  of  the  ancestor,  but  is  in  all  cases  to  fall  on 
them,  and  on  them  exclusively,  when  they  are  of  such  blood. 

The  consequences  which  result  from  making  the  ancestor  the 
propositus  and  requiring  those  who  take  to  be  his  heirs,  are  such 
as  the  legislature  did  not  anticipate  or  intend,  and  serve  to  prove 
that  such  is  not  the  principle  they  designed  to  establish. 

1.  The  half  blood  of  the  person  dying  seized,  though  of  the 
blood  of  the  ancestor,  will  have  no  preference. 

2.  A  brother  or  sister  of  the  person  dying  seized,  though  born 
of  the  same  father,  and  of  the  blood  of  the  ancestor  will  not  be 
preferred  to,  but  may  be  compelled  to  divide  with,  an  uncle  or 
aunt  or  even  a  grandchild  of  an  uncle  or  aunt. 

3.  If  lands  are  given  by  an  uncle  to  a  nephew,  and  after  they 
have  been  greatly  improved  and  enhanced  in  value  by  thejabors 
and  expenditures  of  the  nephew,  the  uncle  dies  leaving  a  son, 
and  the  nephew  dies  leaving  a  brother  of  the  half  blood  by  the 
same  father,  the  son  of  the  uncle  must  inherit  all,  and   th-* 
brother  of  the  nephew  nothing. 

4.  They  who  take  the  inheritance,  will  not  be  responsible  as 
heirs  for  the  debts  of  the  person  dying  seized,  because  they  will 
not  take  as  his  heirs,  but  the  heirs  of  the  ancestor: — and  thus 
tin-  inheritance  will  bo  assets  by  descent  and  thereby  render 
the  heirs  responsible  lor  the  debts,  of  a  person  who  was  not 
seized  at  his  decease,  but  had  disposed  of  the  lands,  at  some 
perhaps  remotely  antecedent  period. 

Again. — To  make  the  ancestor  the  propositus  and  to  seek 
simply  his  heir,  is  to  overlook  not  merely  the  spirit,  but  the 
very  letter  of  the  statute.  The  word  "those,"  in  the  pro- 
viso is  a  relative  term.  It  respects  the  half  blood  previously 
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mentioned,  and  is  the  same  as  if  it  had  been  said,  all  of  the  half 
blood  who  are  not  of  the  blood  of  the  ancestor  shall  be  excluded. 
The  obvious  spirit  of  this  clause  too,  is  not  satisfied  by  the  single 
quality  of  heir  of  the  ancestor.  The  quality  of  half  blood  is  in 
view,  is  indeed  the  main  object  of  solicitude  and  cannot  be 
rejected  without  violation  of  the  design  of  the  legislature.  In 
the  case  comprehended  in  the  proviso,  two  qualities  are  obviously 
required,  to  be  of  the  half  blood  of  him  who  died  seized,  and  to 
be  of  the  blood  of  the  ancestor.  It  is  a  manifest  error  to  throw 
off  the  half  blood,  as  such,  entirely,  when  the  inheritance  came 
by  descent,  devise  or.  gift  from  an  ancestor,  and  to  make  the 
inheritance  descend  precisely  as  if  it  had  always  belonged  to- 
such  ancestor,  and  remained  so  at  the  decease  of  the  person  last 
seized. 

This  construction  which  makes  the  ancestor  the  propositus  and 
casts  the  descent  on  his  heir  as  such,  necessarily  requires  what 
ought  never,  if  avoidable,  to  be  conceded,  that  the  legislature 
have  expressed  indirectly  and  by  circumlocution  what  might 
readily  have  been  expressed  directly  and  simply,  as  by  the 
words,  "  the  heir  of  such  ancestor  shall  inherit,"  instead  of  the 
terms,  "all  those  not  of  the  blood  shall  be  excluded." 

Again — This  construction  would  infringe  an  ancient  and  use- 
ful rule  of  the  common  law.  "  A  man  that  claimeth  as  heir  in 
fee  simple  to  any  man  by  descent  must  make  himself  heir  to  him 
that  was  last  seized  by  the  actual  freehold  and  inheritance."  Co, 
Lit.  11,  b.  Nothing  but  the  plain  and  imperious  requisition  of 
a  statute  ought  to  induce  a  departure  from  the  well  known  aii'l 
safe  rules  of  the  common  law. 

Thirdly — The  words  "such  ancestor"  used  in  the  proviso, 
clearly  mean  and  are  exclusively  confined  to  the  ancestor  from 
whom  the  lands  came  immediately  to  the  person  dying  seized, 
and  do  not  embrace  other  or  more  remote  ancestors,  although 
the  lands  may  have  passed  from  or  through  such  ancestors  to 
the  immediate  ancestor. 

From  this  examination  of  the  statute,  it  appears  to  me  to  re- 
sult, that  the  rule  or  canon  of  descent  produced  by  the  influence 
of  the  proviso  on  the  body  of  the  section,  may  be  thus  ex- 
pressed. When  the  lands,  tenements  or  hereditaments  came 
to  the  person  dying  seized,  by  descent,  devise  or  gift  from 
some  one  of  his  ancestors,  that  is  to  say,  from  some  person 
from  whom  lands  might  bv  the  established  canons  of  descent 
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-come  to  him  by  descent  in  the  absence  of  other  and  neai'er 
heirs,  then  brothers  and  sisters  of  the  half  blood  of  the  per- 
son dying  seized,  who  are  of  the  blood  of  the  ancestor  from 
whom  the  lands,  tenements  or  hereditaments  came,  shall  inherit 
the  lands;  but  brothers  and  sisters  of  the  half  blood  who  are 
not  of  the  blood  of  such  ancestor  shall  be  excluded  from  the 
inheritance. 

To  apply  this  rule  or  canon  to  the  present  case.  The  prem- 
ises in  question  having  come,  as  already  remarked,  to  Lydia 
Austin  Delaplaine,  the  person  dying  seized,  by  descent  from  her 
mother  Lydia  Delaplaine,  the  lessors  of  the  plaintiff  being  the 
brothers  and  sisters  of  the  half  blood  of  Lydia  Austin  Delap- 
laine, are  entitled  if  they  are  of  the  blood  of  Lydia  Delaplaine, 
and  if  not  of  her  blood,  are  excluded. 

One  phrase  yet  remains  to  be  examined  and  understood,  "of 
the  blood."  What  is  meant  by  being  "  of  the  blood  "  of  a  per- 
son ?  Who  are  "  of  the  blood  "  of  an  ancestor? 

To  be  of  the  blood  of  a  person  is  to  be  descended  from  him 
or  from  the  same  common  stock  or  the  same  couple  of  ancestors. 
This  definition,  it  will  be  observed,  includes  not  onl}T  lineals,  but 
-collaterals.  2  BL  Com.  202.  Ibid.  202,  note  9.  Ibid.  227.  Co. 
Lit.  157,  a.  Again — They  are  of  the  blood  of  an  ancestor  who 
with  the  exception  of  the  father  and  mother,  (whoso  exclusion 
in  England  is  peculiar  to  the  laws  of  that  realm,  2  Bl.  Com.  210, 
and  is  founded  on  feudal  principles  and  policy,  ibid.  211,)  are 
capable  of  taking  by  descent  from  such  ancestor,  because  the 
law  forbids  any  from  taking  by  descent,  but  those  who  are  of 
the  blood  of  the  ancestor.  This  definition  it  will  be  perceived 
comprehends  not  only  those  on  whom  under  actual  circum- 
stances a  descent  must  bo  cast,  as  for  example,  a  son  on  the 
death  of  his  father,  but  all  on  whom  under  other  circumstances 
the  descent  may  or  might  be  cast,  as  the  grandson  who  would 
take  if  his  father  were  dead  and  the  uncle  who  would  take  at 
common  law  on  failure  of  lineal  descendants.  In  short  all  are 
of  the  blood  of  an  ancestor  who  may  in  the  absence  of  other 
and  nearer  heirs  take  by  descent  from  that  ancestor.  2  Bl.  Com. 
220.  Cruise  Dig.  tit.  Descent,  Ch.  3  sec.  45.  Co.  Lit.  12,  a.  sec.  4, 
and  Coke's  Comments.  Jenkins  203.  COKE  says,  Co.  Lit.  10  b. 
"  He  that  is  inheritable  is  accounted  in  law  next  of  blood."  A.nd 
again  :  ibid.  237,  b.  uBy  the  common  law  he  is  only  hob  vho 
flucceedeth  by  right  of  blood." 
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The  terms  "of  the  blood"  and  "heir,"  are  by  no  means  con- 
vertible or  synonimous,  nor  does  the  former  naturally  or  ex  vi 
termini  mean,  next  of  blood.  A  grandson  during  the  lifetime 
of  his  father  is  of  the  blood,  yet  not  heir  or  next  of  blood,  of 
his  granfather.  A  nephew  is  of-  the  blood  of  his  uncle,  yet  not 
heir  nor  next  of  blood,  if  the  uncle  have  a  child  or  descendant 
of  a  child  alive.  Lord  Sale,  whose  learning  and  accuracy  need 
no  remark,  in  his  History  of  the  Common  Law,  268,  says,  "It 
is  not  necessary  that  he  that  inherits  be  always  heir  to  the 
purchaser,  it  is  sufficient  if  he  be,  of  his  blood,  and  heir  to  him 
who  was  last  seized."  And  if  in  the  consideration  of  the  pro- 
viso the  quality  of  half  blood  be  not  disregarded,  as  in  my 
opinion  it  never  should  be,  then  the  exposition  which  would 
make  these  terms  of  the  same  import  might  be  safely  indulged, 
for  if  the  inheritance  be  given  to  the  next  of  blood  of  the 
ancestor  among  the  half  blood  the  design  of  the  legislature  will 
be  accomplished. 

From  the  meaning  of  the  phrase,  "  of  the  blood,"  thus  ascer- 
tained, result  two  clear,  safe  and  unerring  criteria,  whereby  the 
pretensions  of  the  lessors  of  the  plaintiff  may  be  adjudged.  They 
are  of  the  blood  of  Lydia  Delaplaine,  who  are  descended  from 
her  or  from  the  same  couple  of  common  ancestors.  They  are 
of  the  blood  of  Lydia  Delaplaine,  who  are  capable  of  taking 
lands  by  descent  from  her.  And  it  remains  to  be  examined 
whether  the  lessors  of  the  plaintiff  are  within  both  or  either  of 
these  descriptions. 

1.  The  lessors  of  the  plaintiff  are  descended  from  the'  same 
couple  of  common  ancestors  as  Lydia  Delaplaine.     Like  her 
they  are  descended  from  Nathaniel  Andruss  and  his  wife.     They 
are  the  grandchildren  of  the  same  man  and  wife,  of  whom  she 
is  the  child.     They  and  she  are  lineal  descendants  from  the 
same  common  stock,  ab  eodem  stirpite  descendentes. 

2.  The  lessors  of  the  plaintiff  are  capable  of  taking  by  descent 
from  Lydia  Delaplaine.     1st.  Under  our  statute.     Considering 
her  as  a  propositus  or  person  last  seized,  and  supposing  her  to 
have  died  without  leaving  lawful  issue,  it  is  clear  that  under  the 
3d  section  of  our  statute,  Rev.  Laws  608,  the  lessors  of  the 
plaintiff  would  take  in  common  with  their  uncle  and  aunts,  the 
share  which  their  mother  would  have  taken  if  she  had  survived. 
2d.  By  the  common  law.     If  the  uncle  and  aunts  did  not  exist, 
the  male  of  the  three  lessors  as  worthiest  of  blood,  would  taKe 
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as  heir  of  Lydia  Delaplaine,  and  waiving  the  preference  of 
male,  or  supposing  them  all  females,  they  would  all  succeed  to 
the  inheritance.  Farther,  considering  the  premises  as  having 
descended  to  Lydia  Delaplaine  from  her  father  Nathaniel 
Andruss,  as  the  fact  is,  these  lessors  are  capable  of  taking,  for 
they  are  of  the  line  from  which  the  inheritance  came,  ex  parte 
paterna.  In  like  manner  it  may  be  shewn  that  these  lessors 
are  capable  of  inheriting  from  Nathaniel  Andruss.  In  proof 
of  this  point  however  at  least  so  far  as  the  admission  of  both 
parties  in  this  cause  can  sustain  it,  we  need  go  no  farther  than 
the  state  of  the  case  which  expressly  sets  forth  that  these 
lessors  were  with  their  uncle  and  aunts  the  heirs  at  law  of 
Nathaniel  Andruss. 

Thus  then  it  is  clearly  demonstrated  that  the  lessors  of  the 
plaintiff  being  the  brother  and  sisters  of  the  half  blood  of  Lydia 
Austin  Delaplaine  are  of  the  blood  of  Lydia  Delaplaine,  the 
ancestor  from  whom  the  premises  in  question  came  by  descent 
to  Lydia  Austin  Delaplaine,  and  on  her  decease  became  entitled 
to  them. 

The  apprehension  that  the  door  would  be  opened  illimitably 
wide,  embracing  all  creation,  if  the  words  "  of  the  blood,"  have, 
what  I  claim  to  be  their  natural  signification,  may  be  readily 
dispelled.  It  is  no  wider  than  the  canon  of  descent  of  the  com- 
mon law.  2  Bl.  Com.  220.  "  On  failure  of  lineal  descendants 
of  the  person  last  seized,  the  inheritance  shall  descend  to  his 
collateral  relations  being  of  the  blood  of  the  first  purchaser." 
Now,  -soaring  on  the  wings  of  fancy,  remembering  only  that  all 
mankind  are  descended  from  the  same  common  parents,  with 
the  aid  of  genealogical  tables  sufficiently  extensive  and  of  a 
herald  who  is  master  of  his  art,  the  blood  of  the  first  purchaser 
would  have  indeed  no  bounds,  but  the  veins  of  all  mankind. 
The  truth,  however,  is,  that  although  the  number  of  one's  con- 
nections is,  in  no  very  remote  degree,  as  stated  by  Blackstone, 
and  shewn  by  reflection  and  arithmetic  surprisingly  great,  yet 
it,  is  almost  equally  surprising  how  soon  the  means  of  tracing 
;uid  recognizing  thorn  arc  lost,  and  the  ties  of  relationship  are 
therefore  considered  as  extinct.  Like  the  wave  raised  by  the 
lulling  of  the  stono  on  the  smooth  surface  of  the  pool,  at  first 
distinct  and  well  defined,  lessening  as  it  recedes,  and  soon 
i-ntirely  lost  in  the  surrounding  element,  from  which  it  can  no 
longer  be  distinguished. 


SEPTEMBER  TERM,  1826.  349 

Den  v.  Searing. 

In  the  argument  of  one  of  the  defendants'  counsel  he  put  the 
supposition  that  instead  of  an  Andruss,  Nicholas  Delaplaine  had 
married  a  Pierson,  and  asked,  would  not  her  children  have  been 
.excluded  ?  I  answer,  certainly  j  and  for  the  very  reason  expressed 
in  the  statute,  because  they  would  not  have  been  of  the  blood 
of  Lydia  Delaplaine.  For  the  rule  deduced  from  the  statute,  as 
I  understand  it,  cuts  off  all  such  half  blood,  and  would,  in  fact, 
exclude  the  half  blood  in  the  present  case,  but  for  the  circum- 
stance of  the  marriage  of  Nicholas  Delaplaine  with  two  sisters, 
whereby  the  children  of  one  sister  are,  as  I  have  shewn,  of  the 
blood  of  the  other  sister.  And  when  they  are  within  the  words 
and  within  the  spirit  and  meaning  of  the  law,  which  was  to 
prevent  the  lands  of  an  ancestor  from  going  out  of  the  blood 
of  such  ancestor,  these  brother  and  sisters  cannot  be  excluded 
because  other  half  blood  not  partaking  of  the  blood  of  the  ances- 
tor, and,  therefore,  if  admitted  to  inherit,  carrying  the  estate  out 
•  of  the  family,  would  and  ought  to  be  excluded.  When  these 
claimants  shew  us  they  are  within  the  very  terms  of  the  canon 
of  descent,  can  we  send  them  empty  away?  They  say  they 
.are  brother  and  sisters  of  the  half  blood  of  Lydia  Austin  Dela- 
plaine ;  and  they  are  so.  They  tell  us  they  are  of  the  blood  of 
Lydia  Delaplaine,  the  ancestor  from  whom  the  premises  came  ; 
.and  it  is  most  indubitably  true.  Can  we  then  answer  to  them, 
you  shall  nevertheless  have  nothing,  because  if  your  father  had 
married  a  Pierson  or  a  Stiles,  her  children,  not  being  of  the 
blood  of  Lydia  Delaplaine,  could  have  sustained  no  claim  ? 

Aware  that  no  light  can  be  reflected  on  the  present  subject, 
.from  the  decisions  at  common  law,  where  half  blood  is  entirely 
-excluded,  I  have  looked  with  some  solicitude,  but  without  much 
profit,  to  the  laws  and  reports  of  our  sister  states.  In  all,  except 
Indiana,  where  the  common  law  in  this  respect  prevails,  pro- 
vision is  made  for  inheritance  by  half  blood  with  greater  or  less 
degree  of  favor,  and  in  some  the  half  blood  are  placed  on  equal 
ground  with  the  whole  blood.  But  I  have  not  found  any  reported 
decision  which  can  aid  us  in  our  present  enquiry. 

As  little  information  will  bo  gained  by  a  recurrence  to  the 
«ivil  law  ;  for  in  that  code,  where  the  half  blood  is  not  excluded, 
but  postponed  to  the  whole,  no  rule  exists  to  limit  the  descent 
of  the  inheritance  to  the  blood  of  the  first  purchaser,  nor  is  any 
•consideration  had,  whether  the  estate  first  came  by  father's  or 
.mother's  side;  1  Bro.  Civ.  Law  223. 
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It  was  said  by  one  of  the  defendant's  counsel,  that  the  course 
of  succession  to  real  estate,  is  the  creature  of  positive  law,  and 
there,  and  not  in  feeling  or  imagination,  is  the  judge  to  seek 
the  light  of  truth.  The  remark  was  just.  The  path  of  the  judge, 
is  the  narrow,  painful  way  of  deep  responsibility,  and  anxious 
solicitude,  and  incessant  watchfulness;  and  he  most  assuredly 
\vandei*s  when  he  is  driven  by  fear,  allured  by  affection,  enticed 
by  commisseration  or  overcome  by  sensibility.  But  the  duty  of 
the  judge  performed  —  the  law  ascertained  and  pronounced  —  he 
may  then  safely  look  back  and  rejoice  that  the  law  and  its  inter- 
pretation conform  to  the  dictates  of  humanity  and  the  warm 
feelings  of  the  heart.  Nor  is  authority  wanting.  The  court  of 
King's  Bench  long  since  said;  2  Mod.  206,  "Such  construction 
should  be  made  of  the  statute,  as  would  be  most  agreeable  to  the- 
will  of  the  dead  person,  if  he  had  devised  his  estate  by  will,  and 
it  was  not  to  be  imagined  if  such  will  had  been  made,  but  some- 
thing would  have  been  given  to  the  children  of  the  half  blood."" 

ROSSELL,  J.  concurred  with  the  CHIEF  JUSTICE. 

FORD,  J.  —  Lydia  Austin  Delaplaine,  an  infant  of  tender  years,. 
and  owner  of  certain  lands  in  fee  simple,  which  she  inherited 
by  descent  from  her  mother,  died  seized  thereof,  "  without 
devising  the  same  in  due  form  of  law,  and  without  leaving  law- 
ful issue,  and  without  leaving  a  brother  or  sister  of  the  whole 
•  blood  or  lawful  issue  of  any  such  brother  or  sister,  and  without 
leaving  a  father  capable  of  inheriting  the  estate."  "Whereupon 
two  classes  of  kindred  are  claiming  the  inheritance;  each  class 
insisting  on  the  exclusion  of  the  other. 

The  plaintiffs  who  compose  one  of  these  classes,  shew  them- 
selves to  be  brother  and  sisters  of  the  half  blood  to  the  intestate, 
by  a  common  father  but  different  mothers.  They  shew  them- 
selves to  be  also  first  cousins  of  the  intestate  by  being  the  descen- 
dants of  two  sisters;  their  common  father  Delaplaine  having 
married  Mary  Andruss  for  "his  first  wife  by  whom  ho  had  the 
plaintiffs;  and  after  the  death  of  Mary  Andruss,  having  married 
her  bisler  Lydia  Andruss,  by  whom  he  had  the  intestate. 

'1  he  other  class  of  kindred  are  brother  and  sisters  of  the  wliolo 
blood  to  Lydia  Andruss  the  mother,  who  is  the  ancestor  from 
whom  the  estate  came  to  the  intestate  by  descent. 

The  dispute  between  these  kindred  arises  upon  the  legal  con- 
struction of  the  5th  section  of  the  general  act,  entitled  "An  act 
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directing  the  descent  of  real  estates,"  Rev.  Laws  609 ;  the  sub 
stance  of  which  section,  so  far  as  concerns  this  dispute,  is  in  the 
following  words :  "That  when  any  person  shall  die  seized  of 
any  lands  in  fee  simple,  without  devising  the  same  in  due  form 
of  law,  and  without  leaving  lawful  issue,  and  without  leaving  a 
brother  or  sister  of  the  whole  blood,  and  without  leaving  a  father 
capable  of  inheriting  the  said  lands,  and  shall  leave  a  brother 
or  sister  of  the  half  blood,  the  inheritance  shall  descend  to  such 
brother  and  sister  of  the  half  blood  as  tenants  in  common  in 
equal  parts:  Provided  always,  that  in  case  the  said  lands  came 
to  the  person  so  dying  seized  by  descent,  devise  or  gift  of  some 
one  of  his  or  her  ancestors,  all  those  who  are  not  of  the  blood  of 
such  ancestor  shall  be  excluded  from  such  inheritance." 

It  will  be  admitted  that  according  to  the  plain  language  of 
this  section,  all  estates  in  land  are  not  to  descend  by  the  same 
rule ;  one  great  class  and  by  far  the  greatest,  consists  of  thoso 
estates  which  the  intestate  may  have  acquired  by  his  or  her  own 
industry,  and  all  these  will  descend  to  half  blood ;  but  there  is 
a  small  class  of  estates  designated  in  the  proviso,  such  as  the 
intestates  acquired  by  descent,  devise  or  gift  from  an  ancestorr 
which  are  to  descend  to  none  who  are  not  of  the  blood  of  such 
ancestor;  they  evidently  consist  of  such  estates  for  which  the 
intestate  never  paid  any  consideration ;  they  came  from  an 
ancestor  who  took  no  pay  for  the  property,  but  disposed  of  it 
as  a  token  of  special  bounty  to  his  own  blood.  Now  the  half  blood 
as  such  could  not  be  allowed  to  take  estates  appropriated  with- 
out consideration  to  such  blood,  without  turning  the  ancestor's 
bounty  out  of  the  blood  in  which  it  was  intended;  for  one  truth 
will  stand  out  for  ever  as  big  as  a  mountain,  that  the  admission 
of  half  blood  as  such  will  carry  estates  away  from  the  whole- 
blood  of  such  an  ancestor.  .Therefore  the  legislature,  with  dis- 
tinguished magnanimity,  have  referred  such  estates  back  to  the 
blood  of  the  ancestor  from  whom  they  so  generously  came,  and 
for  the  benefit  of  whose  blood  they  were  evidently  left  and  in- 
tended. While  the  5th  section  directs  therefore  as  a  general 
rule,  that  real  estates  may  descend  to  half  blood,  it  takes  care  to 
make  an  exception  of  these  three  kinds  of  estates  that  are  not 
to  descend  according  to  the  general  rule;  and  it  is  plain  that 
these,  as  being  excepted  cases,  would  have  been  under  the  gov- 
ernment of  no  rule,  if  one  had  not  been  provided  for  them  in 
this  proviso.  That  an  important  rule  should  be  placed  in  a  pro- 
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viso  will  not  appear  unusual  in  legislation.  The  supposition  that 
after  a  proviso  has  excepted  certain  cases  it  has  dischai'ged  its 
whole  office,  and  cannot  lawfully  go  further,  nor  express  the  will 
of  the  legislature  how  those  excepted  cases  shall  be  governed, 
is  at  variance  with  almost  every  page  in  the  statute  book.  The 
«.x;i tuples  that  overthrow  such  a  supposition  are  almost  innu- 
merable. For  brevity  sake,  I  shall  state  only  one,  which  is  to 
lie  found  in  the  act  for  establishing  useful  manufactures  at 
Paterson,  Rev.  Laws  109.  The  4th  section  exempts  the  lands 
of  that  corporate  body  from  taxation ;  then  follows  a  proviso 
that  such  exemption  shall  continue  in  force  for  only  ten  years; 
the  proviso  then  goes  on,  and  prescribes  a  rule,  according  to 
which,  after  that  time,  the  corporate  lands  shall  be  assessed,  and 
in  no  other  manner.  An  act  is  hardly  to  be  found  of  any  con- 
.siderable  length  in  the  book,  which  does  not  contain  a  proviso, 
that  after  limiting  and  excepting  certain  cases,  does  not  go  on 
•  to  prescribe  the  rule  by  which  those  exceptions  shall  be  gov- 
.  erned.  See  Rev.  Laws,  14,  sec.  4,  5,  6  ;  17,  sec.  10 ;  34,  sec.  4,  5  ; 
45,  sec.  24 ;  49,  sec.  35  ;  51,  sec.  6 ;  55,  sec.  1 ;  67,  sec.  10,  &c.  &c. 
beside  a  notable  example  in  the  3d  section  of  the  constitution 
.  of  the  state.  '  .'' 

A  most  important  rule  or  canon  touching  estates  that  come, 
in  such  case,  by  descent,  devise  or  gift  of  an  ancestor,  is,  there- 
fore, laid  down    by   the   legislature   in   this  proviso,  in   the  fol- 
i  lowing  words:  "all  those  who  are  not  of  the  blood  of  such  ances- 
.ior  shall  be  excluded  from  the  inheritance."     The  manifest  and 
:  necessary  consequence  of  excluding  all    those  who   are  not  of 
it  hat    blood,  is  a  limitation  of  the  inheritance  to  those  who  are 
.  >f  the  blood.     It  expresses  the.rule  in  negative  words,  declaring 
to   whom    the   estate  shall   not  descend;    but  it  is  manifestly 
introductory  of  an  affirmative  rule,  that  it  shall  descend  to  the 
Mood  of  the  ancestor  from  whom  it  came.     Such  ancestor  may 
be  a  collateral  and  very  remote  relative  of  the  person  last  seized, 
even   :n   cases  of  descent,  and   much   more  so   in  cases  of  devise 
or   gift.     Now    it    is    in    the    blood    of  such   ancestor,    however 
remote,  that  the  estate  is  to  rest,  without  the  smallest  refer- 
CIK •<•  to  the  Wood  of  the  person  last  seized.     The  policy  of  the 
section  is  plainly  this,  when  the  whole  blood  in  a  particular  line 
becomes   extinct,   estates   acquired   by  industry  shall   descend 
to   half  blood ;   but  estates  acquired   by  descent,  devise  or  gift 
from  ad  ancestor,  shall   be  remitted  back  to  the  blood  from 
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which  they  last  came,  in  order  to  follow  a  legal  direction  in  that 
Jine. 

An  undue  stress  was  laid  therefore  in  the  argument  of  the 
.cause,  upon  the  relationship  of  the  plaintiffs  to  the  person  last 
seized.  It  was  altogether  misplaced  and  useless.  Relationship 
to  the  person  last  seized  avails  nothing.  It 'is  not  that  person, 
but  his  or  her  ancestor  to  whose  blood  the  inheritance  is  directed. 
The  plaintiffs,  therefore,  cannot,  and  as  I  understood  their  argu- 
ment did  not,  claim  on  the  ground  of  being  half  blood  brother 
find  sisters  to  the  person  last  seized;  but  they  rested  their  claim 
where  alone  it  can  rest  under  this  proviso,  on  their  being  of  the 
blood  of  Lydia  Andruss  the  ancestor  from  whom  the  estate 
.descended.  That  they  are  so,  cannot  admit  of  a  doubt.  Though 
not  her  children,  they  are  the  children  of  Lydia's  sister,  and  the 
two  sisters  were  children  of  Nathaniel  Andruss ;  consequently 
Jiis  direct  blood  has  flowed  down  into  all  their  veins.  Many 
.authorities  were  cited  to  shew  what  certainly  admits  of  no  dis- 
pute, that  a  father  is  of  the  blood  of  a  son,  and  a  brother  of  the 
blood  of  a  brother.  It  must  be  equally  true  that  nieces  are  of 
the  blood  of  an  aunt.  They  are  not  indeed  her  blood,  but  they 
.are  of  or  from  the  same  fountain  of  blood,  because  in  the  second 
.degree  upward  their  line  and  their  aunt's  line  come  into  one 
and  the  same  person,  that  is  Nathaniel  Andruss  who  was  their 
.common  ancestor,  which  is  the  very  definition  of  collateral  con- 
sanguinity. 

There  was  some  diversity  of  statement  about  who  is  properly 
in  this  case  the  propositus  or  person  from  whom  the  inheritance 
in  question  is  to  be  derived;  some  arguments  appearing  to 
assume  Nathaniel  Andruss  to  be  such,  some  Lydia  Andruss,  and 
florae  the  person  last  seized.  At  common  law  a  person  must  make 
himself  heir  of  the  person  last  seized,  according  to  the  maxim 
that  seisina  facit  stipitem.  But  an  act  of  the  legislature  has 
plenary  power  to  alter  this  or  any  other  rule  of  common  law, 
and  I  conceive  the  proviso  in  this  act  has  altered  that  rule  in  this 
special  case ;  for  it  limits  the  inheritance  to  those  who  are  of  the 
blood  of  Lydia  the  ancestor,  and  thereby  of  necessity  constitutes 
her  the  propositus  or  stock  from  whom  the  inheritance  must  be 
considered  as  descending.  Though  the  person  last  seized  in 
this  case  was  a  Delaplaine,  the  proviso  shuts  out  that  blood,  and 
refers  back  for  the  heir  to  a  very  different  blood,  namely  to 
that  of  Lydia  Andruss.,  from  whom  the  estate  descended ;  an  1  of 
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necessity  she  must  be  the  proposttu'S  as  the  heir  is  to  be  of  her' 
blood.  Now  on  the  death  of  the  infant,  the  lineal  descendants 
or  issue  of  Lydia  Andruss  became  extinct,  so  that  an  heir  of  her 
blood  can  be  found  only  among  her  collateral  kindred.  Of  these 
the  case  mentions  her  brother  and  sisters  on  one  hand,  and  on  the 
other  her  nieces,  beside  whom  there  may  be  a  vast  number  of 
collateral  kindred  in  remote  degrees  whom  the  case  does  not 
bring  into  view  ;  as  the  difficulty  lies  not  in  finding  persons  of 
her  blood,  but  in  making  a  proper  selection  from  among  them. 
Now  a  safe,  certain  and  universal  rule  for  selecting  the  heir  or 
heirs  of  an  ancestor  is  provided  for  in  the  order  of  succession  or 
proximity  directed  by  the  legislature  in  the  act  concerning  the 
descent  of  lands;  the  order  is  first  to  the  issue;  if  there  be 
none,  secondly  to  brothers  and  sisters;  if  there  be  none,  thirdly 
to  the  father ;  if  there  be  none,  fourthly  to  brothers  and  sisters 
of  the  half  blood;  in  which  order  the  legislature  place  brothers 
and  sisters  of  the  whole  blood,  plainly  before  brothers  and  sisters 
of  the  half  blood.  No  plainer  rule  can  be  found  for  directing 
us  to  an  heir  of  the  blood  of  Lydia  Andruss,  if  that  be  what  we 
seek  for. 

It  is  objected,  however,  that  we  are  not  to  seek  for  Lydid's 
heir,  but  for  an  heir  to  the  deceased  infant.  On  this  point  we 
must  follow  the  directions  of  the  proviso.  The  estate  came  to 
the  infant  without  money,  and  without  price,  by  descent  from 
the  mother,  and  now  that  the  infant  is  dead  without  issue  or 
brother  or  sister  of  the  whole  blood,  the  proviso  directs  the 
estate  to  go  back  to  the  blood  of  the  infant's  mother;  consequently 
uri  heir  must  be  found  in  the  mother's  blood;  for  the  proviso 
declares  that  none  but  those  who  are  of  the  blood  of  the 
mother  shall  succeed  to  the  inheritance.  To  say  that  the  heir 
shall  be  a  person  of  her  blood,  and  yet  that  she  shall  not  be  the 
propositus  or  stock  in  whose  blood  an  heir  is  to  be  sought  for, 
involves  a  contradiction.  The  proviso  does  not  contain  such, 
a  word  as,  "blood  of  the  person  last  seized,"  nor  are  brothers  or 
sisters  of  the  half  blood  named  in  it.  I  could  as  freely  make  a 
new  proviso,  as  insert  in  the  present  one  those  essential  altera- 
tions. They  are  the  words  of  the  legislature,  and  are  to  be 
understood  according  to  their  true  meaning,  but  without  the 
liberty  of  making  unauthorized  additions  or  alterations.  If  those 
are  to  be  excluded  who  are  not  of  the  blood  of  the  ancestor,  if 
necessarily  forces  us  back  to  that  ancestor  to  look  for  an  heir 
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There  is  no  difference  between  the  heir  of  an  ancestor,  and  an 
heir  of  the  blood  of  an  ancestor;  they  mean  the  same  thing; 
and  unless  the  court  come  to  this  conclusion  they  cannot  execute 
the  proviso  in  a  great  multitude  of  cases.  The  present  case  of 
a  man  marrying  two  sisters  forms  an  anomaly;  the  issue  of  such 
n  marriage,  disposed  of  in  such  a  form,  may  not  occur  again  in  a 
.century.  In  all  cases  but  such  as  this,  the  court  will  be  com- 
.  polled  to  adjudge  the  inheritance  under  this  proviso  to  those 
who  are  next  of  bloo.d  to  the  ancestor.  These  half  blood  rela- 
tives of  the  deceased  infant,  happen  in  this  singular  case,  to  be 
'remotely  of  the  blood  of  Lydia  Andruss  the  ancestor;  but  let 
us  suppose,  as  it  is  quite  lawful  to  do,  for  illustration,  that  they 
had  none  of  her  blood,  and  did  not  ask  for  the  inheritance;  a 
most  important  and  decisive  question  then  arises,  how  the  estate 
shall  descend?  It  cannot  descend  under  the  3d  section  of 
the  statute,  because  the  infant  and  not  the  ancestor,  was  the 
last  owner;  and  beside,  if  the  estate  had  come  by  devise  or 
gift  from  the  ancestor,  she  would  not  have  died  seized  of  the 
estate  without  disposing  of  it;  for  these  reasons  it  could  not 
•come  under  the  words  or  provisions  of  the  3d  section;  but  it 
would  come  under  the  government  of  this  proviso,  and  no 
other  law,  it  being  an  estate  by  descent  from  an  ancestor,  to 
a  person  who  had  died  without  issue  or  brother  or  sister  of 
the  whole  blood,  or  father,  leaving  a  brother  and  sisters  of  the 
half  blood;  in  which  case  the  proviso  is  peremptory  that  the 
estate  shall  go  only  to  those  who  are  of  the  blood  of  the 
ancestor  Lydia  Andruss;  and  according  to  our  supposition  the 
half  blood  relatives  of  the  infant  are  not  of  it.  The  decisive 
question  is,  how  shall  the  estate  descend  to  Lydia's  blood, 
unless  we  understand  by  it  next  of  blood?  I  trust  no  per- 
son will  hazard  an  opinion  that  it  shall  descend  to  all  her 
blood  in  mass,  the  remote  as  well  as  the  near ;  for  let  it  be  sup- 
posed that  since  the  settlement  of  this  country  there  have  been 
five  generations,  of  six  each,  in  the  Andruss  family,  and  then 
it  can  be  demonstrated  that  there  are  now  living  between  six 
and  seven  thousand  persons,  under  divers  names,  who  have  some 
jof  her  blood ;  and  a  construction  that  it  shall  descend  to  all  of 
her  kindred  in  mass,  is  too  absurd,  whimsical  and  ridiculous  to 
be  adopted  by  any  body. 

The  only   alternative   that  remains  is,  to  construe  "  of  the 
blood,"  to  mean  neyct  of  the  blood  in  equal  degree.     Though  next  is 
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not  a  word  in  the  proviso,  as  I  fully  admit,  it  is  implied  in  the 
strongest  manner  and  by  the  most  necessary  consequences.  If 
it  were  not  for  that  implied  word  which  contains  in  it  the  great 
principle  of  proximity  in  blood,  this  estate  (the  half  blood  being 
excluded  by  onr  supposition)  might  as  well  go  to  Lydia's  third 
or  fourth  cousins,  whom  she  never  heard  of,  nor  they  of  her,  as- 
to  her  own  brother  and  sister.  If  there  were  no  consanguinity 
between  the  half  blood  and  ancestor,  the  court  could  do  no 
otherwise  than  adjudge  that  the  words  "  of  the  blood  "  mean  next 
of  blood.  But  to  say  that  the  proviso  shall  mean  next  when  the 
half  blood  have  no  consanguinity,  and  shall  not  mean  next  when 
they  have,  is  working  a  contradiction  in  the  same  words;  that 
is,  to  mean  next  and  not  next  according  to  circumstances.  If 
they  mean  next  it  follows  that  the  brothers  and  sisters  shall 
stand  before  the  nelces;  if  they  do  not  mean  next  it  cannot  be 
determined  who  shall  have  the  estate  where  the  half  blood  have 
no  consanguinity  with  the  ancestor. 

The  plaintiffs  insist  that  instead  of  being  next  of  blood,  it  is- 
sufficient  if  the}7  have  any  of  the  blood,  to  entitle  them  to  the 
estate.  Now  let  us  suppose,  (since  estates  by  descent,  devise 
and  gift  stand  on  the  same  footing)  that  this  estate  had  come 
from  Lydia  Andruss  by  gift  or  devise,  and  that  a  daughter  of 
her1  s  by  a  prior  marriage  were  now  living ;  could  this  daughter, 
Lydia's  own  child,  be  cast  out  of  the  inheritance  to  make  room 
for  Lydia's  neicesf  Yet  such  would  be  the  natural  consequence 
of  construing  the  proviso  to  mean  any  instead  of  next.  Or  sup- 
pose the  estate  had  come  by  gift  or  devise  from  Nathanie) 
Andruss  and  was  to  return  to  those  of  his  blood,  could  his  own  son 
now  living,  who  is  first  and  nearest  of  his  blood,  be  pushed  aside 
by  these  remote  relations  ?  Could  the  legislature  have  ever 
intended  this  outrage  on  their  own  rule  of  proximity  in  families? 
Yet  such  would  bo  the  consequence  of  the  construction  con- 
tended for.  If  the  neices  arc  of  tho  blood  of  Lydia,  so  assuredly 
are  her  brothers  and  sisters,  and  with  the  advantage  of  being  one 
degree  nearer,  inasmuch  as  they  are  related  to  her  in  tho  first 
degree,  and  tho  neicos  only  in  tho  second. 

If  being  of  tho  blood,  means  that  having  any  of  the  blood, 
however  small,  shall  entitle  the  half  blood  before  relations  nearer 
in  degree,  the  half  blood  may  usurp  the  estate  in  all  cases 
whatever;  they  need  never  fail  to  make  it  out  that  they  have 
some  of  any  person's  blood.  Tho  word  any  opens  a  wide? 


SEPTEMBER  TERM,  1826.  357 

Den  v..  Searing. 

scope  than  the  mind  at  first  view  is  ready  to  perceive.  JUSTICE 
BLACKSTONE,  founding  his  assertion  on  holy  writ,  says,  that  nil 
the  people  of  the  earth  are  of  one  blood,  being  all  descended 
from  Adam,  and  later  still  from  Noah;  consequently  the  half 
blood  would  never  fail  of  shewing  themselves,  remotely,  of  the 
blood  of  any  person;  and  if  the  word  next  be  not  implied'  the 
proviso  forms  no  check  whatever. 

If  it  be  answered  that  the  half  blood  must  not  look  so  far  back 
as  Adam  or  Noah,  it  is  all  I  want,  for  then  some  restriction  is  ad- 
mitted to  be  implied,  and  the  only  dispute  will  be  what  tlmt 
restriction  is.  I  contend  for  the  restriction  of  proximity  in  blood 
as  established  by  the  legislature  in  the  act  concerning  descents; 
such  is  u  legal  restriction,  and  will  make  the  proviso  yield  us  u 
sensible  and  practicable  rule.  If  we  depart  from  proximity  as 
established  by  them,  and  resort  to  fancy  for  a  restriction,  shall 
it  be  fixed  at  the  fourth,  fifth  or  sixth  degree?  Or  may  the  half 
blood  go  back  to  the  tenth,  which,  according  to  JUSTICE  BLACK- 
STONE,  will  comprise  upwards  of  two  hundred  and  fifty  thousand 
relatives,  and  being  of  the  blood  of  anyone  in  that  vast  number 
is  to  be  of  the  blood  of  the  ancestor. 

If  it  be  said  that  the  half  blood  must  name  the  person  who 
was  a  common  ancestor  to  them  and  to  the  donor  or  devisor  of 
the  estate,  I  say  that  it  is  not  difficult  by  the  assistance  of  a  lib- 
eral collection  of  records,  touching  marriages,  births  and  deaths, 
for  the  half  blood  to  shew  that  they  have  some,  a  remote  drop 
of  any  man's  blood  in  their  veins.  It  was  said  by  some  one,  1 
think  Marmontel,  that  when  the  French  King's  mistress,  a  beau- 
tiful woman  who  came  to  Paris  an  utter  stranger,  was  advanced 
to  her  unenviable  distinction,  that  any  person,  wishing  to  obtain 
her  influence  at  court,  could,  with  the  assistance  of  the  heralds' 
books  and  their  record  of  pedigrees,  make  himself  out  to  be 
remotely  allied  to  her  in  blood;  he  was  her  fifth,  or  sixth,  or 
seventh,  or  eighth  cousin.  This,  which  at  first  sight  resembles 
exaggeration  or  burlesque,  may  nevertheless  be  entirely  true. 
By  a  grave  note  appended  to  page  206  in  Christian's  Blackstone,. 
it  appears  that  if  marriage  among  remote  relations  were  not 
allowed  of  in  England,  it  would  be  necessary  for  an  Englishman 
in  quest  of  a  wife  to  go  out  of  the  kingdom.  In  short,  if  u  per- 
son's being  of  the  blood  without  proximity  were  holden  to  be 
sufficient,  the  proviso  might  as  well  be  repealed.  The  legislature 
never  could  have  intended  that  the  thousandth  part  of  a  drop  of 
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the  ancestor's  blood  in  a  comparative  stranger,  should  be  suffi- 
cient to  set  aside  the  nearest  relations.  It  is  not  consanguinity 
generally,  but  the  degree  of  it,  that  entitles  heirs  to  succeed  to 
an  ancestor;  those  nearer  in  degree  are  never  extruded  to  make 
way  for  those  who  are  more  remote.  It  is  a  fixed  principle  of 
succession  at  common  law  that  an  heir  shall  be  the  next  of  blood; 
amidst  the  great  changes  that  our  legislature  have  made  in  the 
laws  of  descent,  they  have  never  departed  from  that  essential 
principle.  In  every  other  section  of  the  statute  respecting 
descents  the  rule  of proximity  is  strictly  observed;  in  no  instance 
as  the  second  degree  put  before  \hQ  first.  Could  it  be  their  intent 
in  this  solitary  instance,  by  placing  the  second  degree  first,  and 
the  remote  before  the  near,  to  disturb  the  great  principle  of  prox- 
imity in  families  merely  for  the  pleasure  of  an  anomaly?  It 
cannot  be.  In  directing  the  inheritance  back  to  the  blood  of 
Lydia  Andruss,  the  proviso  means  that  those  nearest  to  her  in 
blood,  shall,  be  preferred  to  those  who  are  more  remote.  This 
rule  beside  its  analogy  to  every  thing  in  the  act  is  also  simple 
and  will  prevent  all  future  disputes.  The  nearest  relations  of 
this  ancestor  are  her  brother  and  sisters;  they  stand  one  degree 
nearer  than  her  neices. 

I  am  therefore  of  opinion  that  under  this  proviso  the  estate 
will  descend  to  the  brothers  and  sisters  of  Lydia  Andruss  as 
tenants  in  common,  to  each  one  an  undivided  sixth  part;  and 
that  the  lessors  of  the  plaintiff  will  take  among  them  only  that 
share  or  sixth  part  which  would  have  vested  in  their  mother 
Mary,  as  one  of  those  sisters,  had  she  been  living. 

Judgment  for  plaintiff. 

CITED  IN  Den,  Banta  v.  Demarest,  4  Zab.  433. 


THE  STATE  against  EDWAIiD  PRICE. 

A  writ  of  prohibition  will  not  be  granted  to  prohibit  a  Court  of  Quarter  Ses- 
sions from  granting  a  new  trial,  after  a  final  judgment  has  been  entered. 

Chetwood,  moved  fora  writ  of  prohibition  to  be  directed  to  the 
Borough  Court  of  Quarter  Sessions  of  the  borough  of  Elizabeth, 
to  prohibit  them  from  granting  a  new  trial  in  this  case,  upon  the 
following  facts  which  appeared  to  the  court  by  the  record  of 
the  Court  of  the  Borough  of  Elizabeth  produced  in  this  Court. 

The  defendant  had  been  indicted  in  the  Borough  Court,  pleaded 
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not  guilty,  was  tried,  convicted,  and  final  judgment  entered  against 
him.  Two  days  after  the  judgment  was  passed  but  during  the 
same  term  of  the  court,  t  he  prisoner  by  his  counsel  applied  to  the 
court  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  u  now  trial  had,  which  rule  the  Borough  Court  granted. 
The  counsel  in  support  of  his  application  contended  that  after 
final  judgment  rendered  in  a  criminal  case,  the  jurisdiction  of  the 
Borough  Court  was  at  an  end,  and  that  no  new  trial  could  bo 
granted  and  that  the  proper  remedy  in  this  case  was  a  writ  of 
prohibition.  3  Bl  Com.  112,  113. 

0.  Ifalsted,  contra. 

1.  That  the  court  was  not  concluded  by  the  entry  of  the  judg- 
ment ;  that  the  judgment  remained  like  all  other  proceedings,  in 
fieri,  during  the  term,  and  subject  to  the  control  of  the  court. 

2.  That  even  if  the  discretion  of  the  court,  was  concluded  by 
the  entry  of  the  judgment,  yet  that  this  was  not  a  case  in  which 
a  writ  of  prohibition  would  lie.     The  object  of  that  writ  was  to 
•confine  inferior  judicatories  within  the  sphere  of  their  jurisdic- 
tion, 5  Bac.  Abr.  647,  tit.  Prohib.     Here  the  case  was  clearly 
within  the  jurisdiction  of  the  court. 

The  court  after  taking  time  to  deliberate  refused  to  grant  the 
writ  of  prohibition.* 


RICHARD  EAYRE  against  JOSHUA  S.  EARL,  Esq.,  late  sheriff,  Ac. 

1.  The  act  entitled  "An  act  to  abolish  imprisonment  for  debt  in  certain  cases," 
passed  December  llth,  1823,  does  not  authorize  a  sheriff  to  take  the  bond  men- 
tioned in  the  first  section  of  the  act,  and  to  discharge  a  defendant  after  he  has 
been  confined  in  goal  upon  an  execution.  Such  bond  and  such  discharge  are 
.admissible  only  after  an  arrest  and  prior  to. a  confinement  in  goal. 

'2.  This  statute  introduces  a  new  principle  in  abrogation  of  the  common  law 
.and  must  be  strictly  complied  with. 

3.  Although  the  bond  is  delivered  to  the  plaintiff  and  by  him  received,  yet 
the  default  of  the  sheriff  in  discharging  the  defendant  is  not  thereby  cured ; 
.but  he  is  still  liable  for  a  voluntary  escape. 

The  opinion  of  the  court  was  delivered  by 

EWING,  C.  J.     This  is  an  action  brought  against  the  sheriff  of 

*  This  writ  will  not  be  granted  after  sentence  in  the  inferior  court,  unless  it 
appear  on  the  face  of  the  proceeding  that  such  inferior  court  had  not  jurisdiction. 
Arch.  Black.  106,  note.  3  T.  R.  4.  Cowp.  422.  4  T.  R.  382. 
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the  county  of  Burlington,  for  the  escape  of  one  Aaron  Bozorth, 
who  was  confined  in  the  common  goal  of  that  county,  on  the 
14th  of  July,  1823,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace  in  the  court  for  the  trial  of  small  causes,  on  a  judg- 
ment in  favor  of  the  plaintiff,  in  a  plea  of  debt,  for  $99.95  of 
debt,  and  $4.20  of  costs,  and  delivered  to,  and  executed  by  one 
of  the  constables.  Bozorth  was  discharged  from  confinement 
on  the  9th  of  August  following,  by  the  said  sheriff,  upon  taking 
a  bond  in  the  penalty  of  $.199.90,  with  the  condition  mentioned 
in  the  first  section  of  the  act,*  passed  on  the  llth  December, 
1823,  entitled  "An  act  to  abolish  imprisonment  for  debt  in  cer- 
tain cases."  The  cause  comes  before  us  on  a  state  of  the  ca.se 
agreed  upon  by  the  parties,  and  the  legality  of  the  discharge 
made  by  the  sheriff  on  that  bond  is  the  question  presented  for 
our  determination. 

The  act  in  question  did  not,  under  the  circumstances  of  this 
case,  authorize  the  sheriff  to  take  the  bond  and  make  the  dis- 
charge. Such  bond  and  such  discharge  were  admissible  only 
after  an  arrest  and  prior  to  a  confinement  in  goal ;  and  never 
when  the  defendant  was  in  actual  confinement  in  the  goal.  This 
position  is  fully  sustained  by  the  language  or  phraseology  of  the 
act  and  by  the  nature  of  the  provisions  which  it  makes,  or  the 
acts  which  it  directs  to  be  performed. 

1.  The  phraseology  distinctly  shews  the  period  to  which  the 

*The  first  section  of  the  act  is  as  follows  : — Be  it  enacted,  Ac.,  That  any  per- 
son or  persons,  who  may  be  arrested  by  any  sheriff,  constable  or  other  officer  in 
any  civil  action,  mesne  process  or  process  of  execution,  and  who  intends  or 
intend  to  apply  to  the  judges  of  the  Court  of  Common  Pleas  of  the  county  in 
which  such  process  is  served,  for  the  benefit  of  the  act  made  for  the  relief  of 
insolvent  debtors,  shall  be  discharged  from  arrest  by  such  officer ;  provided, 
such  person  or  persons  so  in  custody  shall  give  bond  to  the  plaintiff  or  plaintiffs 
at  whose  suit  he  or  they  are  arrested,  with  sufficient  surety  or  sureties,  being  a 
freeholder  or  freeholders  and  resident  in  the  county,  in  double  the  sum  for 
which  he  or  they  is  or  are  arrested  or  taken  in  execution,  with  a  condition  that 
he  or  they  will  appear  at  the  next  Court  of  Common  Pleas  to  be  holden  in  the 
county,  and  petition  the  said  court  for  the  benefit  of  said  act.  and  will  in  all 
things,  proceed  on  said  petition  and  application  as  is  required  and  directed  in 
cases  of  persons  actually  in  goal  at  the  tune  of  application,  and  as  is  required 
by  the  said  acts :  and  that  he  or  they  will  appear  in  person  at  every  subsequent 
court  or  time  and  place  to  which  his  or  their  application  may  be  adjourned, 
until  he  or  they  shall  be  duly  discharged  under  the  said  acts ;  and  if  refused  a 
discharge,  surrender  himself  or  themselves  immediately  thereafter,  to  the  sheriff 
or  keeper  of  the  goal  of  said  county,  there  to  remain  until  discharged  by  due 
course  of  law ;  and  in  case  of  a  forfeiture  of  said  bond,  by  breach  of  any  con- 
dition therein,  the  said  plaintiff  or  plaintiffs,  his  or  their  executors  or  adminis- 
trators, may  bring  an  action  thereon,  and  recover  the  debt,  damage,  and  costs 
due  from  said  debtor  or  debtors,  and  for  which  the  arrest  was  made  as  aforesaid 
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taking  of  the  bond  is  limited;  "any  person  who  may  be  arrested' 
by  any  sheriff,  constable  or  other  officer,  in  any  civil  action, 
mesrie  process  or  process  of  execution,"  "shall  be  discharged- 
from  arrest  by  such  officer, provided"  &c.  These  terms  plainly 
indicate  a  period  prior  to  the  confinement  in  goal.  Had  the 
legislature  intended  to  include  the  latter  as  well  as  the  former, 
the  general  and  usual  words  "in  custody,"  would  have  been 
appropriate.  It  is  true  these  words  are  found  in  the  proviso  ;- 
but  as  there  employed  and  qualified,  they  strengthen  and  sup- 
port the  construction  I  have  adopted  ;  "so  in  custody,"  that  is 
to  say,  in  custody  on  the  arrest,  not  in  custody  in  general. 

Again — In  the  preamble  the  confinement  and  the  arrest  are 
clearly  distinguished  and  set  in  the  strong  light  of  contrast  and 
opposition.  "Whereas  the  confinement  of  debtors  in  goal  who 
are  arrested  'and  intend  to  petition  for  the  benefit  of  the  insolvent 
laws  of  this  state,"  &c. 

Again — In  the  last  section  it  is  enacted  that  any  conveyance, 
&c.  made,  &c.  after  the  said  arrest  shall  be  void  and  of  no  effect. 
Now  if  arrest  be  used  in  this  act  in  a  sense  equivalent  to  confine- 
ment in  goal,  the  latter  may  be  substituted  for  the  former;  but 
if  so  done,  the  section  becomes  a  palpable  absurdity. 

2.  The  provisions  of  the  statute,  or  in  other  words  the  acts 
directed  to  be  done,  belong  all  and  exclusively  to  the  period  I 
have  mentioned. 

1.  The  sheriff,  constable  or  other  officer  who  has  arrested  the 
defendant  is  to  take  the  bond.     The  sheriff,  or  his  deputy  the 
goaler  is  not  directed  or  authorized  to  take  a  bond  where  the 
arrest  has  been  made  by  a  constable  or  other  officer.     Clearly 
then  this  act,  if  done  at  all,  is  to  be  done  while  the  officer  has 
the  defendant  in  custody  under  such  arrest. 

2.  The  defendant  is  to  be  discharged  from  arrest,  "  by  such 
officer" — by  the  officer  who  arrested  him.     But  it  would  be  a  . 
most  inadmissible  supposition,  that  the  legislature  intended  to 
require  the  constable  of  the  township  of  Washington  to  repair 
to  the  goal  at  Mount  Holly,  to  discharge  a  prisoner.   Nay,  when 
arrived  there  and  having  received  the  bond,  the  constable  could 
not  discharge  him.     All  power  and  control  over  him  ceased 
when  he  was  committed  to  prison.     He  is  in  the  custody  of 
another.     The  extended  construction  of  the  act(  would  lead  to- 
this  dilemma.     The  sheriff  or  goaler  cannot  take  the  bond,  for 
the  arrest  has  been  made  not  by  him  but  by  the  constable: — th* 
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.constable  cannot  discharge,  for  he  cannot  even  enter  the  prison 
but  by  consent  of  the  goaler. 

3.  The  sheriff,  constable  or  other  officer  who  has  on  mesne 
process  discharged  the  defendant  on  giving  bond,  shall  so 
return  on  the  process  to  the  court  or  justice  issuing  the  same. 
A  discharge  prior  to  the  return,  and  not  at  any  time  during  jthe 
confinement  is  here  clearly  contemplated.  Again,  in  case  of 
discharge  on  process  of  execution  against  the  body,  the  officer 
shall  so  return.  Now  the  making  of  such  return  by  a  constable 
a  month  perhaps  after  he  has  delivered  the  defendant  to  the 
goaler,  is  not  only  an  incongruity,  but,  if  he  has  done  his  duty, 
•wholly  impracticable.  Having  conveyed  the  defendant  to  goal, 
he  is  to  take  the  goaler's  receipt  on  the  execution  and  return  it 
to  the  justice  who  is  to  make  a  record  thereof  in  his  docket; 
Rev.  JLaws,  637,  sec.  28.  Again — the  effect  of  such  return  is 
declared  by  the  act,  to  excuse  the  officer  making  the  arrest, 
discharge  and  return,  from  liability  for  escape,  and  has  its 
.appropriate  application  during  the  period  I  have  mentioned. 
But  the  idea  of  exonerating  a  constable  from  liability  for  the 
escape  of  a  defendant  towards  whom  he  had  completely  fulfilled 
,his  duty  by  a  delivery  to  the  goaler,  and  by  actual  confinement, 
could  not  have  entered  the  minds  of  an  intelligent  legislature. 
It  may  be  said,  the  design  was  in  such  case  to  exonerate  the 
sheriff  or  goaler.  Not  so.  There  is  no  provision  to  exonerate 
him.  It  is  the  officer  who  has  made  the  arrest.  The  language 
JH  explicit  and  unambiguous. 

Secondly — The  bond  taken  in  this  case,  even  if  authorized  by 
the  statute,  does  not  conform  to  its  requisition.  It  should  have 
been  taken  "in  double  the  sum  for  which"  the  defendant  was 
"arrested  or  taken  in  execution."  In  the  present  case,  Bozorth 
was  taken  in  execution  for  tho  costs  as  well  as  the  debt,  }-et  the 
bond  is  in  double  tho  latter  only.  It  is  no  answer  to  say  the 
statute  is  substantially  complied  with,  or  tho  penalty  of  tho 
bond  is  large  enough  to  cover  all  tho  plaintiff  can  legally 
recover.  This  statute  introduces  a  now  principle,  in  abrogation 
of  tho  common  law,  and  in  tho  statute  itself,  and  by  a  strict 
compliance  with  its  enactments,  tho  officer  must  find  his  pro- 
tection. The  case  bears  no  analogy  to  a  bsiil-bond.  There  the 
plaintiff  may  accept  tho  bond  or  proceed  against  tho  sheriff  at 
his  election.  Hero  nothing  but  the  bond  and  tho  vexation  of  a 
jitigation  upon  it,  in  case  of  difficulty,  is  afforded  him. 
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Third — The  state  of  the  case  exhibits  no  fact  ratifying  on  the 
part  of  the  plaintiff,  the  act  of  the  sheriff,  and  absolving  him' 
from  liability.  The  only  fact  in  this  regard  is,  that  the  bond 
was  "delivered  to,  and  received  by"  the  plaintiff.  But  this 
alone  could  have  no  sanatory  influence  over  the  error  of  the 
sheriff.  The  discharge  was  first  made,  and  without  the  partici- 
pation of  the  plaintiff,  and  the  delivery  and  receipt  may  have 
been  without  his  knowledge  of  its  contents. 

The  bond  was  taken  and  the  defendant  discharged  without 
authority  from  the  statute  in  question  ;  it  does  not  conform  to 
the  statute;  and  no  act  on  the  part  of  the  plaintiff  is  shewn 
ratifying  the  discharge.  The  sheriff  has  therefore  suffered  a 
voluntary  escape;  and,  in  my  opinion,  according  to  the  stipula- 
tion in  the  state  of  the  case,  judgment  should  be  entered  for  the 
plaintiff. 


JOHN  BROWN  against  MATTHIAS  WILLIAMSON. 

1.  A  notice  which  states  that  a  motion  will  be  made  on  Friday  the  seventh, 
(when  Friday  is  the  eighth  of  the  month)  is  bad. 

2.  Where  the  object  of  the  defendant  is  to  add  new  bail  as  well  as  to  justify, 
a  notice  merely  that  he  intends  to  perfect  bail  is  not  sufficient. 

The  plaintiff  in  this  case  had  excepted  to  the  bail  put  in  by 
the  defendant;  and  the  defendant  gave  notice  to  the  plaintiff 
(hut  he  would  "put  in  and  perfect  special  bail  on  Friday  the 
seventh  day  of  September,"  &c. 

0.  Hoisted,  for  the  defendant,  now  moved  for  leave  under  this 
notice  to  add  new  bail  and  to  justify  as  to  both. 

Scudder,  for  the  plaintiff,  objected  to  this  motion.  1st.  Because- 
the  notice  was  served  on  the  plaintiff  instead  of  his  attorney. 
2d.  Because  the  notice  was  for  Friday  the  seventh,  when  Friday 
\\us  the  eighth  of  September.  3d.  Because  the  notice  did  not 
state  that  new  or  additional  bail  was  to  be  given. 

0.  Hoisted,  in  reply  contended,  1st.  That  by  the  fair  construe 
tion  of  the  statute,  (Rev.  Laws  417,  sec.  30,)  notice  to  the  plaintiff 
was  sufficient.  2d.  That  the  day  of  the  month  mentioned  in  the 
notice  might  be  disregarded,  and  that  the  time  intended  was  fixed 
with  sufficient  precision  by  the  designation  of  the  day  of  the 
week;  the  plaintiff  understood  perfectly  what  timp  was  meapt 
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by  it,  for  he  was  here  by  his  attorney  to  oppose  the  motion.  3d. 
That  the  words  to  "put  in  and  perfect  bail"  used  in  the  notice, 
were  sufficiently  comprehensive  to  embrace  additional  bail. 

FORD,  J. — The  notice  is  defective  as  it  regards  the  last  two 
objections;  Friday  the  seventh  will  not  do  for  Friday  the  eighth; 
and  where  the  object  is  to  add  new  bail,  a  notice  to  perfect  bail 
will  not  do. 

Motion  refused.* 


•DAVID  HATFIELD  against  ELLIS  NOE. 

t  ON   WRIT   OF   ERROR. 

This  court  will  grant  a  rule  upon  a  party  to  produce  his  book  upon  the  argu- 
ment of  a  bill  of  exceptions,  if  the  book  is  referred  to. 

On  the  trial  of  this  cause  before  the  Essex  Common  Pleas, 
ithe  day  book  of  .Noe,  the  plaintiff  below,  was  offered  in  evidence 
.and  objected  to,  because  kept  ledgerwise,  and  because  from  the 
face  of  the  book  it  appeared  that  the  charges  were  all  made  at 
one  time  and -with  the  same  ink.  The  plaintiff  in  error  now 
moved  for  a  rule  on  the  plaintiff  below,  to  produce  the  book  to 
tins  court,  to  bo  used  on  the  argument  of  the  bill  of  exceptions. 

The  court  said  that  if  the  book  was  referred  to  in  the  bill  of 
exceptions  they  would  grant  the  rule. 

CITED  iff  Martin  v.  Hillyer,  6  Hal.  25. 


JOSEPH   P.   HENRIES  and  KENNEDY  ads.  HENRY  STIERS. 

1.  In  an  action  of  debt  on  bond  for  the  performance  of  an  award  if  the 
declaration  sets  out  the  award  and  breach,  and  the  plea  merely  denies  the 
award,  it  should  conclude  "  to  the  country." 

2.  But  a  conclusion. with  a  verification  in  this  case,  can  only  be  taken  advan- 
tage of  on  special  demurrer. 

3.  If  a  plaintiff  assign  one, breach  in  his  declaration  and  a  different  breach 
in  his  replication,  this  ia  a  departure. 

This  wan  an  action  of  debt  upon  bond,  with  condition  to  per- 
form an  award.  The  plaintiff  set  out  in  his  declaration  the  bond, 
the  condition,  and  the  award,  and  then  assigned  a  single  breach. 

*See  the  form  of  a  notice  proper  to  be  given  in  a  case  of  this  kind  in  Tidd't 
.Appendix  93,  tec.  15,  and  see  1  Arch.  PvtK.  84,  87. 
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The  defendants  denied  the  making  of  an  award  and  concluded 
with  a  verification.  The  plaintiff  replied  setting  out  the  award  de 
.novo  and  then  assigned  a  breach  different  from  that  set  forth  in  the 
declaration.  To  this  replication  the  defendants  demurred  specially. 

Vroom,  for  defendants,  shewed  for  cause  of  demurrer  and  con- 
tended.— 1st.  That  the  replication  was  an  unnecessary  departure 
from  the  declaration. — Co.  Lit  304,  a.  2  Saund.  84  a. — 2d.  That  the 
replication  ought  to  have  concluded  to  the  country,  5  Com.  Di. 
Plead.  F  5,  Doug.  Rep.  195.  T.  Ray.  Rep.  94,  5.  Morgan  v.  Mann. 

Clark  and  Scudder,  contra. — The  CHIEF  JUSTICE  having  been 
concerned  as  counsel  in  this  cause  gave  no  opinion. 

The  opinion  of  the  court  was  delivered  by 

FORD,  J. — This  is  an  action  of  debt  upon  bond,  with  condition 
to  perform  an  award.  The  plaintiff  sets  out  in  his  declaration 
the  bond,  condition,  and  an  award  made,  and  then  assigns  a  sin- 
gle breach.  The  defendants  deny  the  making  of  an  award,  and 
-conclude  with  a  verification.  The  plaintiff's  replication  sets  out 
the  award  de  novo,  and  then  assigns  a  different  breach ;  and  to 
this  replication  there  is  a  special  demurrer. 

The  intent  of  pleading  is  to  arrive  at  an  issue,  or  single  fact, 
.asserted  on  one  side  and  denied  on  the  other,  which  may  decide 
the  merits  of  the  cause.  The  plaintiff  in  his  declaration  might,  in 
the  usual  way,  have  set  out  the  obligation  and  no  more;  but  it 
was  neither  wrong,  nor  perhaps  uncommendable  in  him,  as  the 
shorter  way,  to  set  out  the  whole  matter  at  once ;  he  had  an  election 
to  do  so,  or  else  to  set  out  the  award  and  breach  in  his  replica- 
tion ;  therefore  the  declaration  in  this  respect  is  unexceptionable. 

The  first  error  manifestly  occurs  in  the  plea;  wherein  the 
whole  defence  is  a  denial  of  the  award  asserted  in  the  declara- 
tion ;  and  as  this  denial  of  a  material  point  amounted  to  a  traverse, 
the  defendant  ought  to  have  concluded  to  the  country,  and  not 
as  lie  has  done,  with  a  verification.  Such  conclusion  is  altogether 
informal,  and  would  have  rendered  the  plea  vicious  upon 
special  demurrer.  But  the  error  was  not  one  in  substance, 
it  was  mere  form,  and  if  the  plaintiff  did  not  chuse  to  take  advan- 
latje  of  it,  he  had  a  right  to  overlook  it,  and  to  present  the 
.iiward  and  breach  anew  in  the  replication,  and  givn  llie  defend- 
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ant  a  further  opportunitj7  to  deny  the  award  and  conclude  to  the 
country,  as  he  should  have  done  at  first.  But  in  presenting  the 
mutter  anew,  the  plaintiff  must  not  depart  from  his  former  cause  of 
action.  If  when  one  cause  of  action  is  answered,  the  plaintiff  may 
fly  to  another;  or  when  one  defence' is  answered,  the  defendant 
may  report  to  another,  which  are  called  departures  in  pleading, 
I  here  might  be  no  possibility  of  ever  fixing  an  issue.  Now  here 
lito  plaintiff  alleges  one  breach  in  the  declaration  and  when  that 
is  answered,  he  adds  another  in  the  replication.  This  is  manifestly 
a  departure,  and  the  replication  for  this  cause  must  be  set  aside. 


ANONYMOUS. 
A  declaration  in  ejectment  may  be  amended  by  altering  the  date  of  the  demise, 

Vroom  moved  to  amend  the  declaration  by  altering  the  time 
of  the  demise,  and  cited  Den  ex  dem.  Hoover  v.  Franklin  and 
Sharp,  2  South.  850  and  Adams  on  Eject.  202,  3. 

BY  THE  COURT. — Let  the  amendment  be  made. 


JACOB  FOX  against  MOSES  LAMBSON. 

Where  a  plaintiff  neglects  to  carry  down  his  cause  for  trial  at  the  next  circuit 
after  a  new  trial  has  been  awarded,  judgment  as  in  case  of  nonsuit  may  be- 
rendered  against  him,  provided  there  is  sufficient  time  between  the  awarding  of 
the  new  trial  and  the  circuit  to  give  the  requisite  notice  of  trial. 

In  the  term  of  May  last,  the  verdict  which  had  been  rendered 
lor  the  defendant,  was  set  aside  and  a  new  trial  awarded.  (See 
ante  page  275.) 

Jeffers,  on  behalf  of  the  defendant,  now  moved  for  judgment 
us  in  case  of  nonsuit  against  the  plaintiff,  because  he  had  not 
curried  the  cause  down  for  trial  at  tho  last  Salem  circuit,  which 
was  held  on  the  second  Tuesday  of  June  last. 

Dayton,  for  plaintiff,  opposed  tho  motion.  He  said  that  there 
was  not  time  between  tho  delivery  of  the  opinion  of  the 
court  at  the  last  term  awarding  tho  new  trial,  and  the  circuit, 
to  notice  tho  cause  and  prepare  for  trial,  without  he  had  imme- 
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diately  upon  the  delivery  of  the  opinion  of  the  court,  written 
to  his  client  and  given  notice  of  .trial.  The  opinion  of  the  court 
was  delivered  on  the  eleventh  day  of  May,  and  the  Salem  cir- 
cuit commenced  on  the  thirteenth  day  of  June,  so  that  to  give 
twenty  days'  notice,  (exclusive  of  Sundays)  would  have  left  him 
but  one  week  to  transact  his  business  at  the  Supreme  Court, 
return  home,  communicate  with  his  client  and  give  notice  of 
trial — this  was  too  short  a  time.  But  in  strictness,  the  time 
allowed  for  giving  notice  of  trial  ought  to  be  computed  from 
the  day  when  the  Supreme  Court  adjourned,  for  every  lawyer 
was  to  be  presumed  attending  that  court.  The  Supreme  Court 
adjourned  on  the  twenty-second  day  of  May,  and  between  that 
time  and  the  thirteenth  of  June,  there  were  not  twenty  days 
exclusive  of  Sundays. 

JUSTICES  ROSSELL  and  FORD,  (the  Chief  Justice  being  absent 
from  indisposition,)  ordered  judgment  as  in  case  of  nonsuit. 

VOL.  in.  T 


CASES  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


OF   THE 


STATE   OF    NEW   JERSEY, 

AT* NOVEMBER  TERM,  1826. 


JACOB  FOX  against  MOSES  LAMBSON. 

The  court  will  not  set  aside  a  judgment  rendered  at  a  former  term,  after 
-solemn  argument,  on  the  ground  of  a  legal  objection,  which  might  have  been  raised 
against  said  judgment  on  the  former  argument,  but  was  omitted  by  counsel. 

Wall  moved  to  set  aside  the  judgment  of  nonsuit  entered  in 
this  «ase  at  the  last  term,  upon  the  ground  that  it  had  been 
irregularly  ordered.  He  contended  that  after  there  had  been 
•  one  trial,  th«  defendant  could  never  have  judgment  as  in  case 
of  nonsuit,  for  any  subsequent  laches  upon  the  part  of  the  plain- 
tiff in  not  bringing  the  cause  to  trial;  but  if  he  wish  to  dispose 
•of  the  action,  ho  must  take  it  down  for  trial  by  proviso;  and 
cited  2  Tidd  Pra.  703.  2  Arch,  Pra.  214.  Rev.  Laws,  422,  sec.  84. 
King  v.  Pippett,  1  T.  Rep.  492.  Mewburn  v.  Langley,  3  T.  Rep.  1. 

Jeffers  contra,  contended  that  the  present  application  was  too 
late,  it  should  have  been  made  during  the  term  in  which  the 
judgment  was  entered. 

Dayton,  replied. 

Br  THE  CHIEF  J USTICE.  The  present  application  is  too  late. 
What  is  the  ground  of  it?  Merely  that  the  court  made 
an  erroneous  order  at  the  last  term,  and  that  counsel  did  not 

(163) 
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take  a  legal  objection  to  it,  which  they  might  have  taken  at  that 
time.  There  is  no  new  fact  stated.  We  must  suppose  the  coun- 
sel to  have  been  as  well  apprized  of  the  legal  objection  then 
as  they  are  now ;  and  to  permit  them  to  come  forward  at  a  sub- 
sequent term  and  apply  to  set  aside  an  order  of  this  court  upon 
a  legal  objection  which  they  had  an  opportunity,  but  omitted, 
to  urge  when  the  order  was  made,  would  be  opening  the  door  to 
endless  litigation. 

As  to  the  point  whether  the  court  can  order  a  judgment  as  in 
case  of  nonsuit  where  there  has  been  a  trial,  we  express  no 
opinion. 

FORD,  J. — The  decision  of  the  last  term  did  not  settle  the 
question  now  raised. 

Motion  refused. 


JOHN  CADE  against  THOMAS  YOUNG. 

CERTIOEABI. 

The  authority  of  a  person  who  confesses  judgment  for  and  in  the  name  of 
another,  should  appear  upon  the  face  of  the  proceedings. 

Chapman  moved  to  reverse  this  judgment  because  it  was 
entered  upon  the  confession  of  a  person  not  a  party  to  the 
record  and  without  any  authority  from  the  defendant  to  confess 
said  judgment. 

The  statement  made  by  the  justice  on  his  docket,  as  appeared 
by  the  transcript,  was  as  follows: — "Plaintiff  filed  his  state  of 
demand,  also  a  note  of  hand  for  the  payment  of  money  j  offered 
Jesse  C.  Chew  as  a  witness,  who  was  affirmed  and  gave  testimony 
and  confessed  judgment  to  plaintiff,  on  account  of  defendant,  for 
twenty-five  dollars  and  forty-six  cents,  and  I  gave  judgment  for 
twenty-five  dollars  and  forty-six  cents." 

BY  THE  COURT. — Take  a  reversal. 
Judgment  reversed. 
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OVERSEERS  OF  THE  TOWNSHIP  OF  ALEXANDRIA  against  OVER- 
SEERS OF  THE  TOWNSHIP  OF  KINGWOOD. 

1.  The  maiden  settlement  which  a  woman  has  from  her  parents  is  merged,  by 
marriage,  in  the  settlement  of  her  husband. 

2.  The  place  of  birth  is  the  place  of  every  man's  legal  settlement  until  another 
can  be  shewn. 

3.  A  settlement  out  of  the  state  is  deemed  in  law  no  settlement. 

Wall  and  Wood  for  Kingwood. 
Saxton  and  Vroom  for  Alexandria. 

The  Chief  Justice  having  been  concerned  as  counsel  before  he 
came  upon  the  bench,  gave  no  opinion. 

The  opinion  of  the  court  was  delivered  by 

FORD,  J. — An  order  by  two  justices  to  remove  Mary  Johnson, 
wife  of  Samuel  Johnson,  from  the  township  of  Kingwood  to  the 
township  of  Alexandria,  was  taken  by  appeal  to  the  sessions, 
and  quashed  upon  the  following  case. 

Samuel  Johnson,  the  husband,  who  provides  no  maintenance 
for  his  wife,  and  never  acquired  a  settlement  by  his  own  act, 
was  born  in  the  township  of  Alexandria.  Daniel  Johnson,  hia 
father,  an  Irishman  direct  from  Europe,  landed  first  at  Philadel- 
phia, and  there  acquired  a  legal  settlement.  He  afterwards 
removed  to  this  state  where  he  married,  and  resided  some  years 
in  one,. and  some  years  in  another,  part  of  Hunterdon  county, 
but  never  obtained  a  settlement  in  New  Jersey.  The  pauper  is 
the  daughter  of  David  Heath,  whose  settlement  was  a  derivative 
one  from  his  father,  John  Heath,  who  owned  a  largo  freehold 
estate  in  the  township  of  Amwell.  The  pauper  testified  to  a 
marriage  between  herself  and  Samuel  Johnson,  in  Pennsylvania, 
and  their  living  together  for  some  time ;  the  fact  of  the  marriage 
being  uncontradicted  by  any  witness  or  circumstances,  and  relied 
on  by  the  justices  and  sessions,  cannot  be  found  untrue  here,  or 
we  should  have  to  send  the  case  back. 

Now  the  maiden  settlement  which  a  woman  has  by  her 
parents,  becomes  merged  or  drowned  by  marriage  in  the  settle- 
ment of  the  husband,  if  ho  had  one.  With  respect  to  Samuel 
Johnson  the  husband,  the  case  states  these  two  important  factsf 
that  he  was  born  in  the  township  of  Alexandria,  and  that  he 
never  afterward  acquired  a  settlement  by  his  own  act.  Tbere  is- 
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a  great  and  imperious  rule  of  law  which  the  counsel  on  neither 
side  were  able  to  deny,  that  the  place  of  birth  is  the  place  of 
every  man's  legal  settlement  until  another  can  be  shewn,  3 
Burn's  Ins.  title,  settlement  by  birth.  It  required  the  strength 
of  an  act  of  the  legislature  to  make  the  place  of  the  birth  of  a 
bastard  an  exception  to  this  rule.  Rev.  Laws,  36,  sec.  4.  This 
section  amounts  to  a  legislative  recognition  that  the  place  of 
birth  is  the  place  of  settlement  till  another  one  can  be  shewn. 
It  is  agreed  that  children  follow  the  settlement  of  their  parents, 
and  that  Samuel  Johnson's  settlement  in  Alexandria  by  birth, 
will  be  done  away  if  he  derived  any  from  Daniel  Johnson  his 
father,  in  New  Jersey.  But  Daniel  Johnson  had  none  in  New 
Jersey  for  himself,  and  consequently  he  could  not  communicate 
any  to  his  children ;  he  was  a  pauper  of  Pennsylvania,  and  it 
would  be  a  very  dangerous  doctrine  that  every  Pennsylvania 
pauper  has  a  legal  settlement  for  himself,  and  by  consequence, 
for  his  children  in  New  Jersey.  A  doctrine  like  this  is  asserted 
by  nobody. 

But  it  is  said  that  Samuel  Johnson  the  son,  has  a  legal  settle- 
ment in  Philadelphia  in  right  of  his  father,  and  this  is  enough  to 
destroy  that  settlement  by  birth,  which  according  to  the  terms 
of  the  rule,  is  to  be  done  away  if  another  can  be  shewn.  But 
this  shewing  is  not  in  the  least  a  compliance  with  the  rule,  inas- 
much as  a  settlement  out  of  the  state  is  deemed  in  law  no  settlement 
at  all.  Thus  a  Hollander,  Scotchman  or  Irishman,  born  in  their 
respective  countries,  and  moving  into  England,  have  been  ad-' 
judged  for  more  than  a  century  to  be  persons  having  no  settle- 
ment. 3  Burn's  Ins.  291.  If  it  be  said  on  account  of  our  union 
under  one  government,  that  we  are  more  intimately  related  than 
England  is  to  Holland  or  was  to  Ireland,  it  must  be  remembered 
that  congress  have  no  power  to  regulate  our  poor  laws,  and  that 
each  state  is  as  sovereign  and  independent  of  the  others  and  of 
congress,  on  this  subject,  as  if  no  common  tie  existed. 

I  admit  there  was  a  case  of  Elizabeth  Town  v.  Westfield,  in 
1804,  in  the  time  of  CHIEF  JUSTICE  KINSEY,  wherein  the  court 
say : — That  an  order  of  removal  from  one  of  the  neighbouring 
states,  unappealed  from,  is  conclusive  evidence  against  the  town- 
ship to  which  the  pauper  is  removed ;  and  that  it  was  univer- 
sally so  held  both  before  and  since  the  revolution.  But  there 
was  certainly  a  mistake  in  the  reporter,  or  in  the  court,  as  to 
matter  of  fact,  if  the  term  universal  meant  to  include  the  state 
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of  New  York.  Some  instances  of  her  courtesy  in  receiving 
paupers  from  us  there  might  have  been,  but  there  were  many  to 
the  contrary  even  at  that  date ;  and  of  late  she  threatens  our 
constables  with  criminal  prosecutions  if  they  dare  to  carry  pau- 
pers into  the  city  under  orders  of  removal  from  this  state.  And 
can  she  adjudge  what  persons  our  townships  shall  support  as 
paupers?  Can  they  be  transported  from  township  to  township 
in  New  Jersey,  as  prisoners  under  process  from  her  courts  or 
justices?  Must  our  overseers  appeal  to  her  courts  on  questions 
of  settlement  here  f  Are  our  civil  officers,  constables  and  over- 
seers amenable  to  her  courts  ?  I  think  the  case  has  been  either 
misreported  or  not  fully  considered. 

But  let  the  authority  of  that  case  be  what  it  might  in  1804, 
there  is  a  statute  of  3d  December,  1807,  Rev.  Laws,  533,  which 
prohibits  the  introduction  of  process  from  any  other  state  into 
ours,  for  the  removal  of  paupers,  or  any  cause  whatever.  It  pro- 
vides that  if  any  person,  not  authorized  under  the  authority  of 
this  state  or  of  the  United  States,  shall  execute  or  attempt  to 
execute  any  legal  process  within  the  state  of  New  Jersey,  he 
shall  be  punished  by  fine  and  imprisonment  at  hard  labor  in  the 
state  prison.  Thus  terminates  all  foreign  jurisdiction  over  the 
citizens,  constables  or  townships  of  this  state.  As  their  jurisdic- 
tions cannot  send  orders  or  process  of  removal  into  our  state,  it 
follows  as  a  necessary  consequence  that  we  cannot  send  the  like 
into  theirs.  For  these  reasons  the  pauper  in  question  cannot  be 
removed  into  Pennsylvania ;  our  process  will  not  enable  officers 
to  carry  her  there,  for  it  expires  at  the  boundary  line.  It  would 
send  this  citizen  from  her  native  state,  family,  and  connections, 
without  lawful  authority,  into  exile  and  banishment.  A  settle- 
ment out  of  the  state  must  be  considered  as  none  at  all,  and  can- 
not do  away  that  which  the  husband  acquired  in  Alexandria  by 
its  being  the  place  of  his  birth.  The  order  of  the  sessions  must 
therefore  be  reversed,  and  the  order  of  the  justices  affirmed. 

Let  the  order  of  the  sessions  be  reversed,  &c. 
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Sayres  ads.  Ridgway. 

FOSTER  SAYRES  ads.  JOB  RIDGWAY. 

ON  OEETIOBARI. 

[f  the  teste  of  a  writ  of  ceTtiorari  be  defective,  it  will  be  quashed. 

Aikin  moved  to  quash  this  certiorari  for  a  defect  in  the  teste 
of  the  writ.  It  was  tested  as  follows: — "Witness  CHARLES 
EWING,  esq.  Chief  Justice,  at  Trenton,  the  Tuesday  of"  &c.,  with- 
out designating  which  Tuesday;  and  he  cited  in  support  of  his 
motion,  Penn.  Rep.  632,  633.  1  Halst.  Rep.  167.  2  John.  Rep.  190. 
Tidd's  Prac.  91.  2  Bur.  Rep.  954.  Barnes'  notes  407-8-9,  420. 

BY  THE  COURT. — No  application  for  amendment  having  been 
oaade,  let  the  writ  be  quashed. 
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ACCOUNT. 
Bee  JUSTICE'S  COUETS. 

ACTION. 

An  action  cannot  be  maintained  upon 
a  note  given  by  a  candidate,  to  a  per- 
son in  consideration  of  his  agreeing  to 
give  to  the  candidate  his  interest  at  the 
ensuing  election.  Swayze  v.  Hull,  54 

See  STATUTE  OF  LIMITATIONS. 
ACTS  OP  LEGISLATURE. 
STATUTES    CONSTRUED    OR    Ex- 


ADJOURNMENT. 
See  JUSTICE'S  COURT,  II.,  1. 

ADMINISTRATOR. 
See  EXECUTORS  AND  ADMINISTRATORS. 

AFFIDAVIT. 

1.  An  affidavit  made  before  a  justice 
of  the  peace,  cannot  be  read  in  this 
court,  in  support  of  a  motion  to  make 
a  submission  to  arbitration  a  rule  of 
court.     Anonymous,  176 

2.  The  affidavit  of  non-residence,  to 
obtain  security  for  costs,  jnay  be  made 
by  a  party  in  the  cause.     May  v.  Mor- 
ton, 177 

3.  An  affidavit  taken  without  notice 
to  the  adverse  party,  cannot  be  read  in 
support  of  a  motion  to  change  the  venue. 
Parker  v.  Sussex  Bank,  160 

See  EVIDENCE,  V.,  2. 


AGENT. 
See  JUSTICE'S  COURT,  III.,  9. 

AGREEMENT. 
See  USURY,  1,  2,  3. 


AMENDMENT. 

A  declaration  in  ejectment  may  be 
amended  by  altering  the  date  of  the 
demise.  Anonymous,  366 

See  JUSTICE'S  COURT,  VI.,  1. 


AMERCEMENT. 
See  SHERIFF,  1,  2,  3. 

APPEAL. 

1 .  The  Court  of  Common  Pleas  should 
permit  a  justice  who  is  present  in  court 
to  amend  his  transcript,  by  stating  the 
time  when  and  by  whom  the  appeal  was 
demanded,  provided  no  delay  is  occa- 
sioned thereby.     Allen  v.  Joice,       135 

2.  Where  an  appeal  is  dismissed,  an 
execution  issued,  and  a  rule  upon  the 
Court  of  Common  Pleas  to  shew  cause 
why  a  mandamus  should  not  issue  to 
compel  them  to  reinstate  the  appeal, 
this  court  has  granted  a  rule  upon  the 
sheriff  to  stay  proceedings  in  the  exe- 
cution, ib. 

3.  An  appeal  cannot  legally  be  de- 
manded by  the  party,  or  granted  by 
the  justice  after  the  first  day  of  the 
court  next  after  the  rendition  of  the 
judgment.     Miller  v.  Martin,          201 
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4.  A  plaintiff   may  appeal  from   a 
judgment  in   his   favour ;  but  if  the 
judgment  has   been  rendered  on  the 
verdict  of  a  jury,  he  must  take  the  affi- 
davit required  by  the  act  of  November 
23,  1821,  sec  8.  ib. 

5.  Where  the  counsel  of  the  parties 
to  an  appeal,  agree  that  nothing  shall 
be  done  on  the  appeal  during  the  term, 
and  leave  the  court,  and  afterwards,  the 
appellee  without  the  notice  of  the  ap- 
pellant and  without  apprizing  the  court 
of  what  had  occurred,  employs  counsel 
and  procures  the  dismissal  of  the  ap- 
peal, the  order  for  dismissal  will  be 
reversed  by  this  court  and  the  appeal 
reinstated.     Administrators  of  Dayton 
V.  Executors  of  Burnet,  253 

See  JUSTICE'S  COURT,  II.,  2. 


APPRENTICESHIP. 
See  POOE,  SETTLEMENT  or,  1. 

ASSIGNMENT. 
See  FBAUDULEKT  COHVEYAHCE. 

ASSUMPSIT. 

I.  Consideration. 
II.  Implied  Assumpsit. 

I.  Consideration. 

1.  An  action  cannot  be  maintained 
upon  a  note  given  by  a  candidate  to  a 
person,  in  consideration  of  his  agreeing 
to  give  to  the  candidate  his  interest  at 
the  ensuing  election.  Swayze  v.  Hull,  54 

II.  Implied  Assumpsit. 

1.  An  action  of  implied  assumpsit, 
may  be  maintained  against  a  corpora- 
tion aggregate  upon  an  implied  contract. 
Baptitt  Church  v.  Mulford,  182 

ASSURANCE. 

• 

1.  An  instrument  in  writing  not  un- 
der seal,  whereby  M.  acknowledges  to 
have  received  of  S.  four  bushels  of  rye, 
for  which  he  is  to  return  to  the  said  S. 


four  and  a  half  bushels,  the  said  rye  to 
be  sowed  on  shares  between  the  said  S. 
and  M.  on  the  farm  of  M.,  said  M.  not 
to  sell  or  convey  to  any  person  without 
this  restriction,  "  that  S.  is  to  have  his 
pay  out  of  said  M.'s  part"  is  not  an 
assurance  within  the  meaning  of  the 
60th  section  of  the  act  for  the  punish- 
ment of  crimes,  (Rev.  Laws,  260.)  for 
the  unlawfully  or  maliciously  tearing 
of  which  a  man  may  be  indicted.  The 
State  v.  Farrand,  333 


ATTACHMENT. 

1.  A  writ  of  foreign  attachment  can- 
not issue  for  the  creditor  of  a  deceased 
debtor  against  the  heir  of  such  debtor. 
Peacock  v.  Wildes,  179 


ATTORNEY  FOR  THE  STATE. 

1.  Where  a  defendant  removes  an 
indictment  into  this  court,  and  carries 
it  down  to  the  circuit  for  trial,  the  at- 
torney for  the  state,  cannot  tax  his 
costs  as  in  a  civil  action,  but  is  enti- 
tled only  to  his  regular  fees  as  in  crim- 
inal cases.  State  v.  Heed,  177 


ATTORNEY,  WARRANT  OF. 
See  WABBANT  OF  ATTOBNEY. 


AWARD. 

1.  Though  an  award  should  not  in 
terms  decide  all  the  matters  submitted 
to  the  arbitrators,  yet  if   the  thing 
awarded  necessarily  includes  the  other 
things  and  matters  mentioned  in  the 
submission   it  is  sufficient.     Smith,  v. 
Demarest,  195 

2.  When  the  submission  gave  to  the 
arbitrators  power  to  order  and  award 
that  the  parties  should  execute  mutual 
releases,  such  power  is  fully  satisfied 
and  fairly  pursued  by  an  award  of  sev- 
eral releases.  tfr; 

B 

BAIL. 

1.  If  bail  can  in  any  case  be  required' 
on  a  penal  statute,  where  not  expressly 
allowed  by  the  statute,  the  plaintiff  to- 
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be  entitled  to  bail  must  have  an  order 
of  the  court  or  a  judge,  unless  the  stat- 
ute otherwise  expressly  provide.  Brook- 
field  v.  Jones,  311 

2.  Where  the  object  of  the  defendant 
is  to  add  new  bail  as  well  as  to  justify, 
a  notice  merely  that  he  intends  to  per- 
fect bail  is  not  sufficient.  Brown  ads. 
Williamson,  .  374 


BANK  NOTES. 

1.  Bank  notes  are  not  cash,  and  can- 
not be  tendered  as  such.     Coxe  v.  State 
Sank  at  Trenton,  72 

2.  A  debtor  of  a  bank  cannot  bring 
into  court  the  notes  of  that  bank  in 
discharge  of  a  judgment  and  execution 
obtained  by  the  bank  against  him,  and 
have  satisfaction  of  the  judgment  there- 
upon entered.  tJ. 


BARGAIN  AND  SALE. 
See  DEED,  1. 

BILL  SEALED. 
See  SET  Or?,  1. 

BILL  OF  EXCEPTIONS. 
See  BOOK,  1. 


BILLS    OF    EXCHANGE    AND 
PROMISSORY   NOTES. 

I.  form  and  Requisites. 
II.  Transfer  and  Indorsement. 

III.  Notice  of  non-payment. 

IV.  Liability  of  parties. 


1.  Form  and  Requisites. 

1.  A  note  in  writing  by  A.  directed 
to  C.  requesting  him  to  credit  B.  or 
bearer  thirty  dollars  and  he  A.  would 
pay  C.,  is  not  a  bill  of  exchange  or 
negotiable  note ;  and  the  person  who 
guarantees  such  an  instrument  is  bound 
to  see  that  the  drawer  pays  according 
to  the  terms  of  it,  and  cannot  set  up 
want  of  demand  or  notice  as  a  defence. 
Wooley  v.  Sergeant,  262 


II.  Transfer  and  Indorsement. 

1.  In  an  action  by  the  indorsee 
against  the  indorser  of  a  promissory 
note,  the  state  of  demand  ought  to  set 
forth  acts  of  legal  diligence  ;  a  general 
averment  of  due  diligence  is  not  suffi- 
cient. Lisborough  v.  Vanness,  231 

III.  Demand  and  Notice. 

1.  Demand  and  notice  or  something- 
equivalent  to  one  are  the  corner  stones- 
of  the  indorsee's  right  of  recovery. 
Disborough  v.  Vanness,  231 

IV.  Liability  of  parties. 

1.  An  action  cannot  be  maintained 
upon  a  note  given  by  a  candidate  to  a 
person  in  consideration  of  his  agreeing, 
to  give  to  the  candidate  his  interest  at 
the  ensuing  election.  Swayze  v.  Hull,  54 

BIRTH. 
See  POOB,  SETTLEMENT  OP,  8. 

BLACK  COLOR. 

1.  The  black  color  is  presumptive 
proof  of  slavery.  Fox  v.  Lambson,  275 

BOND. 

See  PLEAS  AND  PLEADINGS,  II.,  1. 
STATUTE  OF  LIMITATION,  1. 


BOOKS  OF  ACCOUNT. 

1.  This  court  will  grant  a  rule  upon 
a  party  to  produce  his  book  upon  the 
argument  of  a  bill  of  exceptions  if  the 
book  is  therein  referred  to.  Hatfield 
v.  Noe,  364- 

See  EVIDENCE,  I.,  1,  2. 


C 

CAPTAIN. 
See  EVIDENCE,  IV.,  1. 

CAPTION. 
See  INDICTMENT,  5. 
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CASH. 
See  BANK  NOTES,  1. 

CASE,  ACTION  ON  THE. 

1.  For  an  injury  done  to  plaintiff's 
cattle  by  the  horse  of  defendant  while 
under  the  charge  of  a  third  person,  the 
remedy  if  any,  is  by  action  on  the  case 
and  not  trespass.     Wales  v.  Ford,    267 

2.  For  the  non-performance  of  a  con- 
tract to  pay  a  certain  sam  in  articles  of 

,  merchandize,  the  action  should  be  case 
and  not  debt.  Stroud  v.  Shimer,  134 

CASES    DOUBTED,    EXPLAINED 
OR  COMMENTED  ON. 

Beatty  v.  Shaw,  6  East  208 ;  Camp- 
.  bell  v.  Smith,  140 

CASHIER  OF  A  BANK. 

1.  It  is  the  duty  of  the  cashier  to  be 
sworn  before  he  enters  upon  the  duties 

.of  his  office,  his  neglecting  to  perform 
that  duty  will  not  vitiate  his  bond,  but 
ought  rather  to  be  considered  as  a 
breach  of  it.  Bank  at  Elizabeth  v. 

•  Onetwood,  1 

CAVEAT 
See  CERTIORARI,  6. 

CERTIORARI. 

1.  A  certiorari  allowed  (without  pro- 
jv  dice  to  the  question  of  jurisdiction) 
to  remove  an  order  of  the  sessions  made 
on  appeal  in  an  apprentice  case,  not- 
withstanding the  general  language  of 
the  10th  section  of  the  act  respecting 
apprentices;  Rev.  Laws,  368.    Acker- 
man  v.  Taylor,  268 

2.  Though  a  statute  directs  that  no 
certiorari  shall  isdue  to  remove  into  this 
court  any  proceedings  had  in  pursuance 
of  it;  a  certiorari  may   be  issued  to 
bring  up  proceedings,  which  although 
had  under  pretence  of  are  not  in  pursu- 
ance of  the  act.     Ibid.  305 

3.  A  certiorari  will  lie  to  the  Court 
of   General  Quarter    Sessions  of  the 
>Peace,  to  remove  the  proceedings  of 


that  court  on  an  appeal  under  the  act 
"respecting  apprentices  and  servants  " 
(Rev.  Laws,  364.)  Ibid.  305 

4.  Where  a  writ  of  error  or  certiorari 
is  the  proper  remedy.  Phillips  v.  Phil- 
lips, 122 

5.  Where    a    judgment    is    entered 
against  a  defendant  upon  a  cognovit 
actionem,  and  is  afterwards  set  aside 
by  the  court  in  which  the  judgment 
was  entered,  a  certiorari  will  not  lie  to 
remove  the  proceedings  into  the  Su- 
preme Court.  ib. 

6.  Where  a   caveat  has   been   filed 
against  the  return  of  a  road,  and  free- 
holders have  been  appointed  to  review 
the  road,  this  court  will  not  previous 
to  the  term  next  succeeding  that  in 
which  the  freeholders  were  appointed, 
grant  a  certiorari  to  remove  the  pro- 

In  Matter  of  Road,        139 


CHARACTER. 
See  EVIDENCE,  V.,  3. 

CLERK  OF  COUNTY. 
See  EVIDENCE,  I.,  3.  4 

COGNOVIT  ACTIONEM. 
See  CERTIORARI,  5. 

COLOR. 
See  BLACK  COLOR. 

COMMISSIONERS. 
See  REAL  ESTATE,  3,  4. 

CONFESSIONS  AND   DECLARA- 
TIONS. 

See  EVIDENCE,  III.,  2. 

COMMITTEE. 
See  ROAD,  1. 

CONSIDERATION. 

See  ASSUMPSIT,  1. 

CONSTABLE,  IV.,  1,  2. 
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CONTINGENT  REMAINDER. 
See  REMAINDER,  1,  2. 

CONTRACT. 
See  USURY,  1. 

COPY  OF  ACCOUNT. 
Bee  JUSTICE'S  COURT,  I.,  2. 

CORPORATION. 

1.  A  corporation  created  by  a  law 
of  this  state  and  for  purposes  to  be  car- 
ried on  within  its  jurisdiction,  although 
it  has  no  property  within  the  state,  is 
not  a  non-resident  within  the  meaning 
of  the'Btatute  securing  costs.     Pennsyl- 
vania and  New  Jersey  Steam-b'oat  Com- 
pany v.  Andrews  et  al.  177 

2.  An  action  of  assumpsit  may  be 
maintained  against  a  corporation  aggre- 
gate, upon  an  implied  contract.     Bap- 
tist Church  v.  Mulford,  182 

3.  Where  the  name  of  the  corpora- 
tion is  correctly  stated  at  the  commence- 
ment of   the   declaration   thus,   "  The 
trustees  of  the  A.,  B.,  C.  of,  &c."  and 
in  a  subsequent  part  of  the  declaration, 
it  is  alleged,  "that  being  indebted," 
"  they   the  said    trustees, '   undertook 
and  promised,  that  is  a  sufficient  alle- 
gation that  the  promise  was  made  by 
the  corporation  and  not  by  the  trustees 
individually.  ib. 

4.  It  is  not  necessary  to  repeat  the 
full  name  of  the  corporation  at  every 
recurrence  in  the  declaration,  reference 
in  a  clear  manner  to  the  name  already 
given  is  sufficient.  io. 

COSTS. 

1.  This  court  will  not  make  a  rule 
on  the  lessor  of  the  plaintiff  to  pay 
costs,   on   a   judgment  of   non   pros. 
against  him  for  refusing  to  join  in  the 
consent  rule.     Anonymous,  268 

2.  Although  the  amount  of  costs  for 
which  the  justice  rendered  judgment 
was  erroneous,  and  the  Common  Pleas 
on  the  appeal,  awarded  a  smaller  sum  ; 
yet  the  appellee   may  be  entitled  to 
costs  in   the  Court  of  Common  Pleas. 
Romaine  and  Kip  v.  Norris,  80 


3.  Where  a  new  trial  is  ordered  and 
no  mention  of  costs  is  made  in  the  rulo% 
or  when  the  costs  are  ordered  "  to  abide 
the  event  of  the  suit,'-'  the  party  ulti- 
mately successful  shall  recover  the  costs 
of  the  former  trial.    Den  v.  Morris,  213 

4.  In  the  taxed  bill  of  costs  on  a  rule 
for  restitution,  attorney  and  counsel's 
argument  fee  allowed.    Administrators 
of  Wilmurt  v.  Rogers,  272 

COUNSEL. 
See  APPEAL,  5. 

COURTS. 

I.  Supreme  Court. 

II.  Courts  of  Common  Pleas, 
III.  Court  for  the  Trial  of  Small 
Causes. 

I.  Supreme  Court. 

See  APPEAL,  2. 
PRACTICE,  II.,  3. 

II.  Courts  of  Common  Pleas. 

See  COSTS,  2. 

JUSTICE'S  COURT,  VI.,  1. 

Ill,  Court  for  the  Trial  of  Small  Causes. 
See  JUSTICE'S  COURT. 

CUSTOM. 

1.  A  notice  which  alleges  a  custom 
in  the  inhabitants  of  a  town,  for  all 
persons  to  do  certain  acts  on  a  prescrip- 
tion in  a  que  estate  is  bad,  for  that  part 
of  the  common  law  relating  to  rights 
accruing  by  custom  and  prescription, 
has  not  been  practiced  or  adopted  in 
this  state.  Ackerman  v.  Shelp,  125' 

D 

DAMAGES. 
See  EVIDENCE,  IV.,  6. 

DATE. 

1.  The  omission  of  a  date  to  the- 
.return  to  a  peremptory  mandamus  di-- 


280 


INDEX. 


rected  to  B.  G.,  and  others,  township 
committee,  commanding  them  to  "  as- 
'sign'and  appoint  in  writing  to  the  over- 
seers of  the  highways  of  the  township 
or  some  of  them,  their  several  limits  or 
divisions  of  the  road  for  opening,  clear- 
ing out,  amendment  and  repair,"  will 
not  vitiate  a  notice.  The  State  v.  Gris- 
com  and  others,  136 

DEATH. 

1.  The  death  of  one  of  several  plain- 
tiffs in  a  cause  referred  by  rule  of  court 
to  referees,  is  not  a  revocation  of  the 
authority  of  the  referees  A  suggestion 
of  such  death  may  be  entered  upon  the 
record.  Freeborn  v.  Denman,  116 

DEBT. 

1.  An  action  of  debt  will  not  lie  for 
the  breach  of  a  contract  to  maintain 
the  poor  of  the  township,  by  reason 
whereof  the  township  was  obliged  to 
pay  a  sum  of  money  for  the  maintain- 
ance  of  a  pauper.  The  action  should 
be  case.  Sayre  v.  Springfield,  166 

DEBTOR 
See  ATTACHMENT,  1. 

DECLARATION. 
See  PBAOTICE,  V.,  1. 

DECLARATIONS    AND    CONFES- 
SIONS. 

See  EVIDENCE,  III.,  2. 
EJECTMENT,  4. 

DEED. 

1.  The  effect  and  operation  of  a  deed 
of  bargain  and  sale,  under  the  statute 
of  New  Jersey  for  transfering  uses  into 
possession.  Micheau  v.  Crawford,  90 


DELIVERY. 

1.  There  is  a  difference  between  the 
delivery  of  an  instrument  and  the  ten- 
der of  one.  State  Bank  at  Elizabeth 
.v.  Chetwood,  1 

See  EXECUTION. 


DEMAND. 

1.  Demand  and  notice  or  something 
equivalent  to  them  are  the  corner  stones 
of  the  indorsee's  right  of  recovery.  Dis- 
borough  v.  Vanness,  231 

See  JUSTICE'S  COURT. 


DEMISE. 

1.  Deposition  'regularly  taken  in  a 
former  cause  between  the  same  parties 
is  not  of  itself,  evidence  in  a  subsequent 
cause  between  the  same  parties.  Trim- 
mer v.  Larrison,  56 

See  EJECTMENT,  4. 


DETAINER. 

1.  It  appears  by  the  complaint  filed 
in  an  action  of  unlawful  detainer,  that 
the  summons  was  issued  previous  to 
demand  and  notice  in  writing  given  for 
the  delivery  of  the  possession  the  judg- 
ment will  be  reversed.  Mead  v.  KirK- 
patrick,  308 

See  FORCIBLE  ENTRY  AND  DETAINEE. 


DEVISE. 

1.  A  testator  devises  as  follows: — 
"As  touchingsuch  worldly  estate  where- 
with it  hath  pleased  God  to  bless  me,  I 
give  and  dispose  of  the  same  (after  pay- 
ment of  my  debts)  as  follows :  I  give 
to  my  son  Gysbert,  a  horse  and  a  mare, 
his  choice  out  of  all  my  horse  kind,  my 
wearing  apparel,  ana  all  my  black- 
smith tools.  Further,  I  give  unto  my 
three  children,  namely,  Hannah,  Gys- 
bert and  Jean,  all  my  personal  estate, 
share  and  share  alike.  Further,  I  give 
unto  my  said  son  Gysbert  all  my  real 
estate,  together  with  a  lat  of  land  lying 
and  being  at  Raritan  Landing,  formerly 
the  property  of  Hendrick  Lane,  except- 
ing sued  part  as  I  give  and  grant  unto 
my  two  daughters  as  hereafter  men- 
tioned, that  is,  I  give  to  my  daughter 
Hannah  a  certain  lot  of  land  1  lately 


purchased  of  Garret  Conover,  (describ- 
ing it )  Further,  I  give  to  my  daughter 
Jean  a  certain  lot  of  land  (describing 
it.)  Further,  my  will  is  that  if  any  ot 
my  children  should  happen  to  die  with- 
out issue  alive,  that  sucn  share  or  divi- 


•  dend  shall  be  divided  by  the  survivors 
.of  them.     Further,  my  will  is  that  not 
any  of  the  said  lots  of  land  as  given 
and  granted  to  my  said  two  daughters 
«hall  be  sold  or  conveyed  to  any  person 
not  of  my  family  within  twenty  years 
after  my  decease.     And  further  my  will 
is,  that  my  sister-in-law,  Jean  Breeze, 
shall  have  a  decent  livelihood  out  of 
iny  real  and  personal  estate,  both  in 

.clothing  and  dieting  during  her  widow- 
hood, by  my  children  above  mentioned, 
or  the  survivors  of  them."  Held  that 
under  this  will  Gysbert  took  a  fee  sim- 
ple, defeasible  on  specific  conditions; 
that  if  he  had  no  issue  at  his  death, 
and  his  sisters  survived  him,  they  should 
take  the  estate.  When  his  sisters  died 
the  condition  became  impossible,  and 
at  that  time  it  became  an  absolute  fee 
eimple  in  Gysbert.  Den  v.  Schenck,  29 

2.  S.  T.  by  his  last  will  bequeaths  as 
follows : — "  I  give  unto  my  wife  (Ellen) 
all  the  use  of  my  personal  estate  during 
her  natural  life,  except,  &c.  Then,  I 
give  unto  my  son  James,  after  my  wife 
Ellen's  decease  all  the  remaining  part 

•  of  my  personal  estate  that  is  left  undis- 
posed  of.     Then,  my  will  further  is, 
that  if  my  son  James  should  come  to 
die   before   he   arrives   at   the  age  of 
twenty-one  years,  or  have  lawful  issue, 
then  it  is  my  will  that  all  my  estate 
both  real  and  personal,  be  continued  in 
the  hands  of  my  beloved  wife  Ellen, 
during  her  natural  life,  and  after  her 
decease  to  be  disposed  of  in  the  follow- 
ing  manner:     Then   he   gives   to   his 
brother   George   Taylor's    son,  James 
Taylor,  certain  real  estate,  &c.  charged 

•  with  certain  legacies,  and  then  says, 
Item :  I  give  unto  my  brother  Taylor's 
children  all  the  residue  of  my  personal 
estate,  after  my  wife's  decease,  to  be 
equally  divided  among  them,  boys  and 
girls,  share  and  share  alike.     After  the 
death  of  the  testator,  Ellen  the  widow, 
took  into  her  possession  the  personal 
estate.     Jamea,  the  son  arrived  at  the 
age  of  twenty-one  years,  and  soon  after 
died  without  leaving  lawful  issue  of  his 
body,   then  the  widow   died.      Under 
this  will  Jamea  took  the  personal  estate, 
subject  to  the  use  of  Ellen  bis  mother, 
during  her  natural  life,  and  subject  to 

.  an  executory  disposition  thereof,  over 
to  the  children  of  George,  if  he  James 

.should  come  to  .die  before  he  attained 
the  age  of  twenty-one  years,  and  before 
he  had  lawful  i-ssue  of  his  body,  and 

-.though  James  the  son  did  die,  without 


lawful  issue  of  his  body,  yet  as  he  did 
not  die  before  he  attained  'the  age  of 
twenty-one  years,  the  double  contin- 
gency never  did  happen,  so  that  the 
property  became  absolute  in  James  the 
son,  at  his  death  it  went  to  his  mother, 
and  at  her  death  to  the  next  of  kin. 
Nevison  v.  Taylor,  41 

3.  The  word  or  in  a  will  may  be  con- 
strued to  mean  and,  to  effectuate  the 
intention  of  the  testator.  ib. 

4.  Words  in  a  will  whereby  an  estate 
for  life  with  concurrent  contingent  re- 
mainders were  created.     Den  ex  dem. 
Micheau  v.  Crawford,  90 

5.  It  is  only  when  a  reasonable  con- 
struction and  the  discovery  of  the  intent 
of  the  testator  are  utterly  hopeless,  that 
all  effect  should  be  denied  to  a  will.  ib. 

6.  A  power  of  disposal  among  chil- 
dren not  properly  executed  by.  giving 
all  to  one,  nor  by  excluding  any.      ib. 

7.  A  trustee  devises  as  follows : — "  I 
give  to   my  son  John,  all   my  lands 
where  I  now  dwell,  unto  him,  his  heirs 
and  assigns  forever,  though  on  this  pro- 
viso, if  he  shall  again  become  compos 
mentis;  but  for  want  of  that,  then  my 
said  son  Abraham  shall  have  all  the 

^lands  devised  to  my  son  John,  to  him 
the  said  Abraham  and  his  heirs."  John, 
remained  during  his  lifetime  non  com- 
pos, and  on  the  testator's  decease  Abra- 
ham took  possession  of  the  premises, 
and  died  seized  in  the  lifetime  of  John. 
Abraham  took  such  an  estate  of  inherit- 
ance under  this  devise  as  entitled  his 
wife  to  dower  in  the  premises.  Jackson 
and  wife  v.  Kip  and  Berry,  241 

8.  N.  D.  marries  M.  A.,  daughter  of 
N.  A.,  and  by  her  has  issue,  H.  A.  and 
N.     M.  A.  dies,  and  N.  D.  then  marries 
L.  A.  another  daughter  of  N.  D.,  by 
whom  he  has  issue,  L.  N.  A. ;  the  father 
then  dies  leaving  children,  I.  A.,  P.  T., 
P.  C..  H.  M.  and  the  said  L.  A.,  Add 
leaving  considerable  real  estate  which 
descends  to  his  said  children.    L.  A. 
then  dies  leaving  her  said  daughter  L. 
living.     L.  then  dies,  leaving  H.,  A. 
and  N.  her  sisters  and  brother  of  the 
half  blood,  and  also,  I.  A.,  P.  T.,  P.  C. 
and  H.  M.,  her  uncles  and  aunts.     H.. 
A.  and  N.  shall  inherit  the  estate  of 
which  L.  died  seized,  and  not  the  uncles 
and  aunts,  I.  A  ,  P.  T.,  P.  C.  and  A.  M. 
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Den  ex  dem.  Delaplaine  v.  Jones  and 
Searing,  340 

9.  When  lands,  tenements  or  here- 
ditaments, come  to  the  person  dying 
seized  by  descent,  devise  or  gift  from 
some  one  of  his  ancestors,  (that  is  to 
say  from  some  person  from  whom  lands 
might  by  the  established  canons  of  de- 
scent come  to  him  by  descent,  in  the 
absence  of  other  and  nearer  heirs),  then 
brothers  and  sisters  of  the  half  blood 
of  the  person  dying  seized,  who  are  of 
the  blood  of  the  ancestor  from  whom 
the  lands,  tenements  or  hereditaments 
came,  shall  inherit  the  lands;  but 
brothers  and  sisters  of  the  half  blood 
who  are  not  of  the  blood  of  such  an- 
cestors shall  be  excluded  from  the 
inheritance.  ib. 


E 


EJECTMENT. 

1.  If  a  declaration  in  ejectment  is 
not  served  ten  days  prior  to  the  .first 
day  of  the  term,  the  tenant  has  until 
the  first  day  of  the  subsequent  term  to 
appear  and  enter  into  the  consent  rule. 
Den  ex  dem.  Wade  v.  Fen,  133 

2.  This  court  will  not  make  a  rule  on 
the  lessor  of  the  plaintiff  to  pay  costs 
on  a  judgment  of  non  pros,  against  him 
for  refusing  to  join  in  the  consent  rule. 
Anonymous,  268 

3.  Where  the  defendant's  attorney 
tiled  a  consent  rule  without  a  plea,  and 
after  having  agreed  with  the  plaintiff's 
attorney  at  home,  neglected  when  called 
upon  to  plead  without  a  rule  for  that 
purpose,  and  the  plaintiff's  attorney 
took  judgment  for  default  of  a  plea 
against  the  casual  ejector :    held  the 
judgment  was  regular.     Den  ex  dem. 
Bray  et  al  v.  Fen,  303 

4.  A  declaration  in  ejectment  may 
be  amended  by  altering  the  date  of  the 
demise.     Anonymous,  366 


ERROR. 

Where  a  writ  of  error  or  certiorari  is 
the  proper  remedy.  Phillips  v.  Phil- 
lips, 122 


ESCROW. 

A  party  to  an  instrument  can  never 
hold  it  as  an  escrow.  State  Bank  at 
Elizabeth  v.  Chetwood,  1 


ESTOPPEL. 


See  OTEE,  1. 


EVIDENCE. 

I.  Written  evidence — Book  of  ac- 
count. 

II.  Parol  evidence  to  explain,  vary 
or  contradict  written  instru- 
ments. 

III.  Q>nfessions  or  declarations. 

IV.  Presumptive. 
V.  Witness. 


I.  Written  evidence — Book  of  account. 

1.  A  book  of  account  is  not  suffi- 
ciently proved  to  be  read  in  evidence 
merely  by  a  witness  swearing  that  there 
are  two  or  three  charges  in  it  against 
him,  one  of  which  was  charged  higher 
than  he  understood  it  ought  to  be,  and 
when  the  witness  had  never  seen  the 
book  until  it  was  produced  before  the 
justice,  did  not  know  the  handwriting 
in  which  it  was  kept,  and  had  never 
seen  an  entry  made  in  it,  or  settlement 
by  it.     Cole  v.  Anderson,  6S 

2.  A  mere  entry  in  a  book  of  accounts 
unexplained  and  unsupported  by  any 
other  evidence  is  not  sufficient  to  sus- 
tain a  charge  for  cash  paid  to  a  third 
person,  not  one  of  the  parties  in  the 
suit.     Jones  v.  Brick  et  al.  269 

3.  An  entry  by  a  clerk  of  a  county 
in  a  book  in  his  office  of  an  instrument 
not  previously  acknowledged  or  proved, 
or   otherwise   authenticated,  does   not 
stand  in  the  place  of  the  instrument 
and  dispense  with  its  production  and 
proof,  or  with  legally  accounting  for  its 
non-production,  unless  such  efficacy  is 
given  by  the  express  directions  of  a 
statute.     Fox  v.  Lambson,  275 

4.  Therefore  the  clerk's  book  contain- 
ing a  certificateof  manumission,  not  pre- 
viously acknowledged  or  proved,  is  not 
evidence  of  such  manumission.          ib. 
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5.  Where  the  matters.  to  be  proved 
are  distinct,  though  component  parts 
of  a  demand  or  defence,  the  order  of 
tkeir  production  is  wholly  immaterial. 
Therefore  in  an  action  of  trespass  for 
taking  away  goods  and  chattels,  where 
the  defendant  justifies  under  a  distress 
for  rent,  the  landlord's  warrant  under 
which  the  distress  was  made,  may  be 
given  in  evidence  before  the  production 
of  the  written  agreement  under  which 
the  tenant  held  the  premises,  and  proof 
that  there  was  rent  due.     Lusk  v.  Col- 
vin,  62 

II.  Parol  evidence  to  explain,  vary,  con- 
tradict or  supply  written  evidence. 

1.  A  person  who  voluntarily  erases 
his   name  written   on  the  back  of  a 
promissory  note,  will  not  be  permitted 
to   prove  that  the   endorsement   thus 
obliterated  was  not  his  genuine  signa- 
ture.    Broadwell  v.  Stiles,  58 

2.  He  who  voluntarily,  without  mis- 
take or  accident,  destroys  primary  evi- 
dence, thereby  deprives  himself  of  the 
production  and  use  of  secondary  evi- 
dence. ib. 

3.  Parol  evidence  cannot  be  admitted 
to  '  abridge  the  natural  import  of  the 
terms  made  use  of  by  devisor  in  a  will. 
Hand  v.  Hoffman,  71 

4.  Parol  evidence  shall  not  be  ad- 
mitted to  explain  a  devise,  when  the 
will  can  h-we  an  effectual  operation 
without  such  evidence.  '    ib. 

6.  To  let  in  parol  evidence  of  the 
oont~nt£  of  a  declaration  and  plea  in 
any  case,  it  is  not  sufficient  to  prove  by 
the  otark  t1  at  he  had  searched  the  rec- 
ords wf  hie  jcurt,  and  found  no  judg- 
meut  in  auch  case.  F<#c  v.  Lambson,  275 

6.  It  is  competent  for  the  plaintiff  to 
prove  that  an  execution  delivered  to 
and  endorsed  by  the  sheriff,  previous 
to  the  delivery  of  the  plaintiffs  execu- 
tion, was  not  recorded  until  after  the 
delivery  of  the  execution  to  the  sheriff. 
Johnston  v.  Z>"n  ••>,'*,  282 

III.  Oon/(  i»(.nu  end  Declarations. 
1.  The  rnli  of  ovidence  are  the  same 


tn  Hettec'iWil  -.-aca  as  in  ordinary  cases, 
therefore  hearsay  evidence  which  would 

VOL,.  111. 


be  excluded  in  the  latter,  must  be  re- 
jected in  the  former  class  of  cases  also. 
Westfield  v.  Warren,  249 

2.  Although  in  questions  of  pedigree 
the  declarations  of  deceased  members 
of  a  family  as  to  marriages  are  admit- 
ted, yet  where  the  marriage  is  to  be 
shewn   as   a  substantive,  independent 
fact,  it  is  within  none  oi  the  exceptions 
to  the  general  rule,  and  hearsay  evi- 
dence cannot  be  received.  ib. 

3.  If  a  witness  is  incompetent  because- 
a  slave,  his  declarations  to  shew  his 
condition  cannot  legally  be  received  as 
evidence.     Fox  v.  Lambson,  275 

4.  Though  where  a  confession  or  de- 
claration is  offered  in  evidence,  a  court 
or  jury  may  on  sufficient  ground  believe 
a  part  and  disbelieve  another  part;  yet 
such  parts  must  be  distinct  and  relate- 
to  different  matters  of  fact.  ib. 

IV.  Presumptive  evidence. 

1.  In  an  action  against  a  captain  of 
a  steam-boat,  upon  the  statute,  (Rev. 
Laws,  369,  sec.  5),  for  conveying  away 
a  slave ;  proof  that  the  defendant  was 
captain  at  the  time  (the  vessel  being 
in  her  usual  employ),  is  prima  facie 
evidence  that  he  was  on  board  when 
the  slave  was  conveyed  away.     Cutter 
v.  Moore,  219 

2.  Proof  that  the  defendant  was  cap- 
tain, and  on  board,  is  also  prima  facie 
evidence  that  he  knew  that  the  slave 
was  carried  in  the  steam-boat.  ih. 

3.  The   black   color   is   presumptive 
proof  of  slavery  which  must  be  over- 
come before  the  witness  can  be  received. 
Fox  v.  Lambson,  275 

4.  That  a  person  was  reputed  free, 
and  for  more  than  twenty  years  had 
been  in  the  full  and  actual  enjoyment 
of  freedom   is   sufficient    evidence    to 
overcome  the.  presumption  of  slavery 
arising  from  color.  to. 

5.  The  delivery  of  an  execution  out 
of  a  justice's  court  (to  a  plaintiff)  and 
no  return  thereto,  or  failure  to  procure 
satisfaction  shewn,  is  not  pnma  facie 
evidence  of  the  payment  of  the  judg- 
ment.    Runyan  et  al.  v.  Weir,        286- 

See  SLAVE. 
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6.  lu  an  Action  of  trespass  for  the 
illegal  taking  of  goods  by  way  of  dis- 
tress, after  tae  trespass  is  proved,  evi- 
dence may  be  admitted  to  shew  the 
attendant  circumstances  in  order  to 
guide  th«  court  in  the  assessment  of 
damaged.  Romaine  and  Kip  v.  Nor- 
ro,  80 


V.  Witness. 

1.  A  witueas  who  never  saw  the  de- 
(encknl  write  nor  received  any  letters 
from  hi"  i,  and  had  no  other  knowledge 
of  nit  handwriting  than  from  having 
aeon  ./ritings  which  were  said  by  other 
persons,  :  ot  under  oath  at  the  time,  to 
..o  thw  writing  of  the  defendant,  and 
comparing  it  in  his  mind  with  the  in- 
strument produced,  is  not  a  competent 
witness  to  p-ove  such  instrument.  Oold- 
•mith  v.  Bane,  87 

2.  The  evidence  which  a  particular 

witness  gave  before  the  justice,  may, 

•  where  such  evidence  can  be  correctly 

/  had,  be   brought   before   the   Supreme 

-  Court  by  affidavit,  for  the  purpose  of 

shewing  that  such  evidence  was  incom- 
petent or  that  the  justice  erred  in  ad- 
,  milling  it.  ib. 

3.  A  party  may  not  give  evidence  of 
general  bad  character  to  impeach  or 

.  discredit  a  witness  whom  he  has  called 
and  examined ;  but  if  the  witness  state 
,  matters  which  operate  against  him,  he 
;  may  call  witnesses  to  prove  those  mat- 
!  ters  to  be  otherwise.  Skellinger  v. 
..Howell,  310 


EXECUTION. 

'1.  An  execution  duly  recorded  when 
•delivered  to  the  sheriff,  is  entitled  to 
priority  as  to  real  estate,  over  an  execu- 
tion previously  delivered  but  not  re- 
corded until  after  the  delivery  of  the 
other.  Johnston  v.  Darmh,  282 

2.  It  is  competent  for  the  plaintiff  to 
i>rove  that  an  execution  delivered  to, 
tnd  endorsed  by  the  sheriff,  previous 
to  the  delivery  of  the  plaintiff's  exe- 
cution, v*a  not  recorded  until  after 
the  delivery  of  his  execution  to  the 
•heriff.  ib. 

See  JUSTI  '2*0  COURT. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

A  notice  to  the  executor  or  adminis- 
trator of  plaintiff 's  attorney  of  a  motion 
to  enter  satisfaction  of  a  judgment  is  not 
sufficient.  Waddel  v.  Dayton,  174 


FEME  COVERT. 

A  feme  covert  in  New  Jersey  cannot 
bind  herself-  or  her  heirs  by  covenant 
of  warranty.  Den  v.  Crawford,  90 


FORCIBLE  ENTRY  AND  DE- 
TAINER. 

An  action  for  forcible  entry  and  de- 
tainer can  only  be  maintained  by  the 
tenant  who  was  in  actual  possession  of 
the  premises  at  the  time  of  the  injury 
committed,  and  cannot  be  brought  by 
the  landlord.  Bennet  v.  Montgomery,  48 


G 

GUARANTY. 
See  BILL  OF  EXCHANGE,  1. 


HABEAS  CORPUS. 

1.  II  a  person  while  he  is  applying 
for  the  benefit  of  the  insolvent  laws, 
and  previous  to  his  liberation  has  a 
judgment  rendered  against  him  for  a 
debt  contracted  previous  to  his  confine- 
ment, and  after  his  discharge  as  an  in- 
solvent debtor  is  arrested  by  virtue  of 
an  execution  issued  upon  that  judgment 
aud  committed  to  goal,  such  arrest  and 
imprisonment  is  unlawful,  and  the 
proper  remedy  for  the  prisoner  to  ob- 
tain relief,  is  by  a  habeas  corpus  upon 
the  return  of  which  before  a  judge  of  the 
Supreme  Court  at  Chambers  he  may  be 
discharged.  The  State  v.  Ward,  120 


HEIR. 
See  ATTACHMENT,  1. 
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HIGHWAYS. 

See  ROAD,  1,  2. 

SURVEYORS  OP  HIGHWAYS,  1. 


HOGS. 
See  TRESPASS,  1. 

HUSBAND  AND  WIFE. 
See  REAL  ESTATE,  2. 


INDENTURE  OF  APPRENTICE- 
SHIP. 

See  POOR,  1. 


!  6.  The  time  api  place  of  committing 
an  offence  shou".-.'.  b«  ao  ii»ied  in  an 
indictment,  that  iber*  be  no  incongruity 
or  inconsistency  en  th«  face  of  it.  Tkt 
State  v.  Jones,  307 

7.  Where  an  indictment  charges  ",n 
offence  on  the  25th  day  of  August, 
1824,  in  the  courty  cf  W.,  and  the  law 
creating  the  cou  ~ty  of  W.,  did  not  pass 
until  the  November  following,  the  court 
will  notice  the  discrepancy  and  qnaab 
the  indictment.  Th-  State  v.  Jones,  307 

3.  Where  an  instrument  ii  described 
by  name  in  the  indictment,  th«  iistru- 
ment  set  out  in  the  indictment  or  pro- 
duced in  evidence,  must  correspond 
therewith.  State  v.  Ft,, 'rand,  33? 

See  RECOGNIZANCE,  1. 
ASSURANCE,  1. 


INDICTMENT. 

1.  In  an  indictment  npon  the  40th 
section  of  the  "  act  for  the  punishment 
of  crimes,"  (Rev.  Laws,  254),  for  steal- 
ing a  voucher,  an  allegation  that  the 
instrument  stolen  is  a  "voucher"  is  a 
sufficient  averment  of  its  validity,  and 
imposes  on  the  prosecution   all  such 
.consequences,  and  gives  the  defendant 
all   such   advantages   as  may   legally 
result  if  it  shouid   appear  false   and 
spurious.     State  v.  Hickman,  299 

2.  An  express  averment  that  the  in- 
strument is  subsisting  or  remains  unsat- 
isfied, is  not  required  in  an  indictment 
founded  upon  the  40th  section  of  the 
"act  for  the  punishment  of   crimes," 
{Rev.  Laws,  254.)  ib. 

3.  A  variance  between  the  language 
of  the  statute  creating  the  offence  and 
the  indictment,  will  not  vitiate  the  in- 
dictment if  the  words  used  in  the  in- 
dictment are  equivalent  to  those  of  the 
statute.  ib. 

4.  The  liability  of  the  drawer  of  the 
voucher    or    instrument  stolen   when 
sufficiently  shewn.  ib. 

5.  To  induce  the  court  to  quash  an 
indictment  for  a  defect  in  the  caption, 
the  defect  must  be  of  a  clear  and  deci- 
sive character. 


INDORSEE. 
See  BILLS  OF  EXCHANGE,  III.,  1. 

INSOLVENT. 
See  HABEAS  CORPUS,  1. 


J 

JUDGMENT. 

1.  A  general  reversal  of  a  judgment 
of  the  Court  of  Common  Pleas  rendered 
on  appeal,  does  not  restore  the  judg- 
ment of  the  justice,  but  leaves  the  plain- 
tiff to  prosecute  anew.  Small  v.  Wil- 
liamson, 302 

See  SET-OFF. 

CERTIORABI,  5. 
EJECTMENT,  3. 
JUSTICE'S  COURT.  III.,  9. 


JUSTICE'S  COURT. 

I.  State  of  Demand. 
II.  Proceedings,  Adjournment,  En- 
dence. 

III.  Judgment. 

IV.  Docket. 
V.  Execution. 

VI.  Amendment. 
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I.  State  f  Demand. 

1.  A  ptftte  of  den-Mid  which  sets  out 
a  con  ti  act  for  the  p"7E-^nt  of  a  sum  of 
money,  ie  not  suppoHed  by  proof,  a 
contract  to  pay  in  articles  of  merchan- 
dise.    Stroud  v.  Shim^r,  134 

2.  For  non-performance  of  such  a 
contract  the  action  should  he  case  and 
not  dett.  ib. 

3.  A  copy  of  accoun*  •  obtaining  gen- 
eral charges,  such  .is  "  .'-TAX' 7  tfrom  day 
bcek,"  withont  specify'i?  the  particu- 
Un  of  v.'hich  the  amount  is  composed 
»  uefecti  e.     Saayer  v.  Miller,        139 

4  Ar.  action  for  the  unlawful  kill- 
ing of  hog&,  should  be  trespass  and  not 
case.  Sinnickson  v.  Dungan,  226 

5.  In  an  action  against  a  defendant 
(who  has  killed  swine  trespassing  on 
his  enclosed  lands)  for   neglecting  or 
refusing  to  comply  with  the  provisions 
of    the    act    concerning    swine,   (Rev. 
Laws,  377),  the  state  of  demand  must 
contain  such  substantial  averments  as 
will  exhibit  a  case  within  the  act,     ib. 

6.  In    an    action    by   the  indorsee 
against  the  indorser  of  a  promissory 
note,  the  state  of  demand  ought  to  set 
forth  acts  of  legal  diligence  ;  a  general 
averment  of  due  diligence  is  not  neces- 
sary.    Disborough  v.  Vanness,         231 

7.  Demand  and  notice  or  something 
equivalent  to  them  are  the  corner  stones 
of  the  indorsee's  right  of  recovery,      ib 

8.  A  state  of  demand  containing  a 
charge  for  a  certain  sum,  "being  the 
amount  of  principal  and  interest  due 
on  printing  done  in  the  year  1817," 
without  stating  whether  at  one  or  sev- 
eral times,  and  how  much  is  claimed  for 
principal  and  how  much  for  interest,  is 
insufficient.     Gordon  v.  Myers,         69 

9.  If  it  appears  by  the  complaint  filed 
in  an  action  of  unlawful  detainer,  that 
the  summons  was  issued  previous  to 
demand  and  notice  in  writing  given  for 
the  delivery  of  the  possession  the  judg- 
ment will  be  reversed.     Mead  v.  Kirk- 
patrick,  308 

10.  A  state  of  demand,  or  copy  of 
account  before  a  justice  should  specify 
particulars.  A  general  charge  for  "  ven- 


due  account,"  or  note  of  "A.  B.,"  in- 
sufficient.    Phillips  v.  Shreve,  59 

See  JUDGMENT,  2. 


II.  Proceedings,   Adjournment,    Em* 
dence. 

1j  A  justice  may  on  reasonable  causa 
being  assigned  grant  a  second  adjourn- 
ment within  the  period  of  thirty  days 
from  the  return  of  the  process  ;  and  is 
not  restricted  in  granting  such  adjourn- 
ment to  the  single  cause  of  the  absence 
of  a  material  witness  shewn  by  affida- 
vit. Homer  v.  Hewlings,  227 

2.  Where  two  witnesses  are  examined 
before  the  Court  of  Common  Pleas  in 
an  appeal,  and  one  states  the  value  of 
the  articles  in  dispute  between  the 
parties  to  exceed  one  hundred  dollars, 
and  the  other  states  the  value  not  to 
exceed  that  sum,  if  the  court  give  credit 
to  the  latter  and  thereby  sustain  their 
jurisdiction,  it  being  matter  of  fact,  the 
Supreme  Court  will  not  inquire  into 
the  propriety  of  their  determination. 
Skilhnger  v.  Howell,  310 


III.  Judgment. 

1.  Where  a  justice  of  the  peace  ren- 
ders judgment  in  the  absence  of  the 
parties,  it  must  appear  by  his  record, 
that  the  cause  was  regularly  adjourned 
until  the  day  on  which  the  judgment 
was  rendered,  or  the  parties  had  notice 
of  the  time  when  such  judgment  would 
be   rendered.     Semple  v.    Trustees   of 
Church  at  Amboy>  60 

2.  The  plaintiff  has  no  right  to  re- 
cover for  the  use   and   occupation  of 
premises  for  a  period  subsequent  to  the 
commencement  of  the  suit ;  and  if  the 
state  of  demand   claims   for   a  period 
after  the  commencement  of  the  suit,  the 
judgment  must  be  regarded  in  reference 
to  the  state  of  demand  and  will  be  re- 
fused.    Hunt  v.  Howell,  61 

3.  Where  the  judgment  of  the  jus- 
tice is  rendered  for  a  certain  amount, 
"with  legal  costs,"  without  specifying 
the  amount  of  the  costa  in  words  at 
length,  but  only  in  figures,  the  judg- 
ment is  erroneous  and  will  be  reversed. 
Smith  v.  Miller,  173 
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4.  A  recovery  in  an  action  of  debt 
before  a  justice  of  the  peace,  is  not  a 
bar  to  a  subsequent  action  of  debt  by 
the  same   plaintiff   against  the   same 
defendant,  for  a  demand  arising  prior 
to  said  recovery  ;  unless  it  appear  that 
the  cause  of  action  is  the  same.     Smock 
v.  Throckmorton,  216 

5.  Where  the  defendant  pleads  the 
general  issue  and  also  a  plea  in  .bar, 
and  the  justice   renders  judgment  in 
favour  of  the  plaintiff,  and  the  Com- 
mon Pleas  reverse  that  judgment,  and 
sustain  the  plea  in  bar ;  a  reversal  of 
the  judgment  of  the  Common  Pleas  by 
this  court  does  not  revive  the  judgment 
of  the  justice.  ib. 

6.  A   plaintiff   may  appeal  from   a 
judgment  in   his   favour ;  but   if  the- 
judgment  has   been  rendered  on  the 
verdict  of  a  jury,  he  must  take  the  affi- 
davit required  by  the  act  of  November 
23,  1821,  sec  8.    Miller  v.  Martin,  201 

7.  Judgments  in  justice's  courts  al- 
lowed on  motion  to  be  set  off  against 
a  judgment  obtained  in  the  Supreme 
Court.     Coxe  v.  State  Sank  at   Tren- 
ton, 172 

8.  The  authority  of  a  person  who 
confesses    judgment  for,   and    in    the 
name  of  another,  should  appear  upon 
the  face  of  the  proceedings.     Cade  v. 
Young,  369 

IV.  Docket. 

1.  Wherever  it  appears  by  a  proper 
entry  in  the  justice's  docket,  that  the 
judgment  has  been  paid  by  the  plain- 
tiff in  certiorari  to  the  justice  or  the 
constable,  a  writ  of  restitution  may  be 
ordered  without  previous  notice ;   but 
where  it  does  not  so  appear,  a  notice 
of  the  application  for   the  writ  or   a 
rule  to  shew  cause  taken  and  served 
must  be  proved.     Adm.  of  Wilmurt  v. 
Rogers,  179 

2.  An  entry  in  the  justice's  docket 
that  he  issued  execution  for  debt  and 
costs,  "which  defendants  paid  in  full  to 
the  constable,"  is  not  sufficient.         ib. 

V.  Execution. 

1.  The  delivery  of  an  execution  (out 
of  a  justice's  court)  to  a  plaintiff  and 


no  return  thereto,  or  failure  to  procure 
satisfaction  shewn,  is  not  prima  facie 
evidence  of  the  payment  of  the  judg- 
ment. fiu.ni/an  ct  ul  v.  Weir,  286 

2.  Where  an  appeal  is  dismissed,  an 
execution  issued,  and  a  rule  upon  the 
Court  of  Common  Pleas  to  shew  cause 
why  a  mandamus  should  not  issue  to 
compel  them  to  reinstate  the  appeal, 
this  court  has  granted  a  rule  upon  the 
sheriff  to  stay  proceedings  in  the  exe- 
cution. Allen  v.  Joice,  135 


VI.  Amendment. 

1 .  The  Court  of  Common  Pleas  should 
permit  a  justice  who  is  present  in  court 
to  amend  his  transcript,  by  stating  the 
time  when  and  by  whom  the  appeal  was 
demanded,  provided  no  delay  is  occa- 
sioned thereby.  Allen  v.  Joice,  135 


LANDLORD  AND  TENANT. 

1.  In  an  action  brought  by  the  pur 
chaser  of  the  equity  of  redemption  of 
mortgaged  premises,  to  recover  the  rent 
from  a  tenant,  it  is  not  competent  for 
the  tenant  to  prove  the  existence  of  a 
mortgage  prior  to  the  commencement 
of  his  tenancy,  the  service  of  notice 
thereof  on  him,  demand  of  such  rent 
by  the  mortgagee,  and  actual  payment 
thereof  to  him.  Bonders  v.  Vans-.ckle 


and  Oarrison, 


313 


2  A  tenant  under  a  lease  made  prior 
to  the  mortgage,  may  be  sued  or  dis- 
trained upon  for  rent,  after  notice  not 
to  pay  it  to  the  landlord.  ib. 

3.  But  where  the  lease  is  subsequent 
to  the  date  of  the  mortgage,  a  mortga- 
gee can  neither  distrain  nor  bring  an 
action  for  rent  against  the  tenant,  ib 


LEASE. 
See  LANDLORD  ASD  TEHAHT,  1,  2,  3. 

LETTER  OF  ATTORNEY. 
See  WARRAJTT  or  ATTOBJTET,  1.     ' 
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LIMITATION. 

See  STATUTE  or  LIMITATION. 
PLEA,  1. 


LOAN. 
See,  USUBY,  1,  2,  3. 

M 

MANDAMUS. 

1.  Though  a  mandamus  is  directed  to 
B.  G.  and  others  as  township  commit- 
tee, yet  a  return  made  by  them  as  late 
township  committee  is  sufficient.     The 
State  v.  Griscom,  136 

2.  Though  the  writ  commanded  the 
committee  to  assign,  "to  the  overseers 
or  some  of  them  their  several  limits, 
&c."  the  assignment  to  one  overseer  is 
a  substantial  compliance  with  the  com- 
mand of  the  writ.  ib. 

3.  A    mandamus    will    be    granted 
against  one  overseer  of  the  highways 
to  compel  him  to  open,  clear  out,  and 
make  a  certain  road  within  the  limit 
and  division  assigned  to  him  by  the 
township    committee.       The  State  v. 
Holliday,  205 

4.  It  will  be  allowed  in  those  cases 
only  where  there  is  no  other  specific 
legal  remedy.  ib. 

5.  What  is  a  sufficient  return-  to  a 
mandamus  directed  to  an  overseer  of 
the  highway,  to  compel  him  to  open 
and  clear  out  a  road.     The  State  v. 
Holliday,  265 


MANUMISSION  OF  SLAVES. 
See  SLAVES,  1. 

MARRIAGE. 

See  POOR,  SlTTLEMEJTT  OF,  1. 

MASTER  OF  VESSELS. 
See  EVIDENCE,  IV.,  1. 


MONTHS. 

The  term  "three  months"  in  the  first 
section  of  the  act,  (Rev.  Laws  55,) 
means  three  lunar  months.  Ellis' 
case,  232 


MORTGAGE. 
See  LANDLORD  AND  TENANT,  1,  2,  3-. 

N 

NEW  TRIAL. 

See  COSTS,  3. 

VEEDICT,  1,  2. 

NON  DAMNIFICATR", 
See  PLEADING,  II.,  1. 

NONSUIT. 

1.  Whether  a  motion  for  a  nonsuit 
shall  be  heard  after  the  regular  time 
(the  close  of  the  plaintiff's  evidence)  is 
a  matter  for  the  discretion  of  the  court 
under  the  circumstances  of  the  case* 
Romaine  and  Kip  v.  Norris,  80 

NOTICE  OF  SPECIAL  MATTER. 

1.  The  same  matter  .cannot  be  pre- 
sented in  the  double  form  of  a  special 
plea,   and  also  of  notice.     The  State 
Bank  at  Elizabeth  v.  Chetwood,          1 

2.  Notice  that  a  bond  was  never  de- 
livered, is  bad  for  it  amounts  to  the 
general  issue  and  could  not  be  specially 
pleaded.  ib. 

3.  What  notices  are  good,  what  bad 
under  the  general  issue  in  an  action  of 
debt,  or  bond,  for  the  faithful  perform- 
ance of  the  duty  of  a  cashier  of  a 
bank.  ib. 

4.  A  defendant  cannot  plead  specially 
and  give  notice  of   the  same  subject 
matter,  but  the  court  will  put  him  ta 
his  election  either  to  abide  by  his  plea 
or  notice.     Brocaw  v.  Afarlatt,         bU 
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5.  Where  a  defendant  together  with 
the  general  issue  gives  notice  of  special 
matter  under  the  statute,  (Ren).  Law 
404,  sec.  2,)  the  notice  should  contain 
only  such  matter,  as  if  pleaded  could 
be  a  bar  to  the  action.  125 

6.  A  widow  before  the  assignment  of 
her  dower  has  under  our  statute,  (Rev. 
Law  397,  sec.  2,)  a  freehold  for  life  in 
the  messuage  or  plantation  of  her  de- 
ceased husband,  unless  sooner  defeated 
by  the  act  of  the  heir :  and  therefore  a 
notice  justifying  the  entry,  &c.  upon 
the  locus  in  quooy  the  command  of  the 
widow  is  good.  ib. 

7.  A  notice  stating  that  the  defend- 
wit  entered  upon  the  locus  in  quo  by 
the  command;  authority,  license  or  per- 
mission of    S.    U.   is   bad   for    uncer- 
tainty, ib. 

8.  A  notice  which  alleges  a  custom 
in  the  inhabitants  of  a  town,  for  all 
persons  to  do  certain  acts  on  prescrip- 
tion in  a  que  estate  is  bad,  for  that  part 
of  the  common  law  relating  to  rights 
accruing  by  custom  and  prescription, 
has  not  been  practiced  or  adopted  in 
this  state.     Ackerman  v.  Shelp,       125 


o 

OATH. 
See  SURVEYORS  OF  HIGHWAYS. 


OFFICERS. 
Set  TOWNSHIP  UVFICEBS. 

OWNERSHIP. 
See  SLAVE. 

OYER. 

In  an  action  of  debt  or  bond,  after 
craving  Oyer  and  setting  out  the  bond 
which  recites  that '  E.  B.  D.  is  cashier," 
is  stopped  from  denying  that  E.  B.  D., 
was  cashier.  He  cannot  admit  the  deed 
and  at  the  same  time  traverse  the  truth 
of  its  contents.  State  Bank  at  Eliza- 
beth v.  Chetu-ood,  '. 


P 

PARTITION. 

1.  Upon  partition  and  sale  of  land 
belonging  to  married  women  under  the 
statutej»(.nev.  Law  599)  the  proceeds  of 
the  sale  of  such  land  will  be  ordered  to 
be  paid  to  the  husband  and  wife.     In 
matter  of  Sarah  Lippincott,  $$ 

2.  There  can  be  no  division  of  real 
estate  in  the  mode  provided  for  the  act 
of  llth  of  November  1789,  where  the 
ancestor  has  given  or  advanced  to  his 
children   in   his  lifetime  any 'part  of 
his  lands  or  tenement.     The  State  v. 
Rickey,  50 

PAUPER. 
See  SETTLEMENT  POOR. 


PENALTY. 

See  USURY. 

PLEADING. 

I.  Declaration. 
II.  Plea. 
III.  Replication. 

I.  Declaration. 

1.  In  an  action  on  the  statute  (Rev. 
Laws  369,  sec.  5.)  for  conveying,  or 
assisting  to  convey  away  a  slave,  it  is 
not  necessary  to  aver  in  the  declaration 
that  the  defendant  "has  been  found 
guilty  of  conveying  away''  such  slave. 
Boice  v.  Gibbons,  324 

2.  But  it  is  necessary  to  aver  that 
the  defendant  was  guilty  of  conveying 
away  such  slave,  and  if  this  averment 
is  omitted,  the  declaration  will  be  bad 
on  special  demurrer.  ib. 

3.  It  is  not  necessary  to  aver  in  the 
declaration,  that  the  defendant  knew 
the  slave  to  be  the  slave  of  the  plain- 
tiff: if  he  convey  away  a  slave  know- 
ing him   to   be  such,   it  is  sufficient, 
although  he  may  not  know  to  whom 
he  belongs.  ib. 
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4.  It  is  not  necessary  to  state  in  the 
declaration  the  names  of  the  places 
from,  and  to  which  the  slave  was  ear- 
ned away,  nor  the  manner  in  which  it 
was  done.  ib. 

5.  It  is  not  necessary  to  state  in  the 
declaration  whom  it  was  the  defendant 
assisted  to  convey  away.  ib. 


II.  Plea. 

1 .  Non  damnificatus  cannot  be  plead- 
ed to  a  condition  that  is  multifarious. 
State  Bank  v.  Chetwood,  1 

2.  To  an  action  of  debt  or  bond,  a 
plea  that  the  bond  was  not  made  within 
sixteen  years  is  bad  under  the  statute 
of  limitations,  (Rev.  Law  411,  sec.  6.) 
It  should  be  that  the  cause  of  action 
did  not  accrue  within  sixteen   years. 
Adminittrators  of  Richman  v.  Rich- 
man,  55 

3.  A  defendant  cannot  plead  specially 
and  give  notice  of   the  same  subject 
matter,  but  the  court  will  put  him  to 
his  election  either  to  abide  by  his  plea 
or  notice.     State  Bank  v.  Chetwood,    1 

4.  In  an  action  of  debt  or  bond,  for 
the  performance  of  an  award  of  the 
declaration    seta   out   the   award   and 
breacli  and  the  plea  merely  denies  the 
a  ward,  it  should  conclude  to  the  country. 
Henries  and  Kennedy  v.  Stires,       364 

5.  But  a  conclusion  with  a  verifica- 
tion in  this  case  can  only  be  taken  ad- 
vantage of  on  special  demurrer.        ib. 

See  STATUTES    CONSTRUED    OR    EX- 
PLAINED, 3. 


III.  Replication. 

1.  A  replication  which  neither  denies 
the  matter  set  up  by  plea  nor  confesses 
and  avoids  it  by  advancing  new  matter 
is  vicious  and  will  be  set  aside.     Gib- 
bons v.  Ogden,  288 

2.  If  a  plaintiff  assign  one    breach 
ir.  bin  declaration  and  a  different  breach 
in  bin  replication  this  is  a  departure. 
Henries  and  Kennedy  v.  Stires,       364 


POOR,  SETTLEMENT  OF. 

1.  A  service  for  one  year  under  a 
voidable  indenture  of  apprenticeship  is 
sufficient  to  gain  a  settlement,  although 
the  indenture  should  afterwards  and 
previous  to  the  completion  of  the  term 
of  service  mentioned  therein,  be  avoided 
by  the  apprentice.     Overseers  of  Bloom- 
field     v.     Overseers    of    Acquackan- 
unck,  257 

2.  Though  a  person  purchases  and 
pays  for  a  piece  of  land  and  dwells 
thereon  for  more  than  one  year,  and 
afterwards  receives  a  deed  for  the  same, 
yet  unless  he  reside  thereon  for  the  term 
of  one  full  year  after  the  delivery  of 
such  deed,  he  does  not  acquire  a  legal 
settlement  in  the  term  where  such  land 
lies.     Overseers  of  Tewksbury  v.  Over- 
seers of  Readington,  319 

3.  A  title   to   land   which   amounts 
only  to  trust  by  mere  implication  not 
arising  by  deed  nor  established  by  any 
previous  decree  is  not  such  seizin  of  a 
freehold  estate  as  the  act,  (Rev.  Laws, 
35,  sec.  1,)  requires.  ib. 

4.  If  the  owner  of  a  slave  who  is  of 
sufficient  ability  to  maintain  such  slave, 
remove  into   another  state,   the  slave 
does  not  acquire  a  legal  settlement  in 
the  township  where  the  master  had  his 
legal  settlement.     Overseers   of  South 
Brunswick  v.  Overseers  of  East  Wind- 
sor, 64 

5.  The   act   respecting  slaves,  (Rev. 
Laws,  375,)  fixes  the  legal  settlement 
of  an   unmanumitted    slave,   only   in 
cases  of  insolvency  of  hia  master.     But 
in  all  other   cases   the   owner   or   hia 
representatives  are  bound  to  maintain 
such  slave.  ib. 

6.  No  person  is  considered  to  be  a 
pauper  to  receive  support,  except  such 
as  a  justice  of  the  peace  has  by  his  order 
previously    declared    to    be    paupers. 
Sayret     v.     Inhabitants     of    Spring  - 
field,  166 

7.  The  maiden  settlement  which  a 
woman  lias  from  her  parents  is  merged 
by  marriage  in  the  settlement  of  her 
husband.     Overseers  of  Alexandria  v. 
Kingwood,  370 

8.  The  place  of  birth  is  the  place  of 
every  man's  legal  settlement.  ib. 
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9.  A  settlement  out  of  the  state  is 
deemed  in  law  no  settlement.  ib. 

See  SLAVE,  1. 


POSSESSION. 
See  STATUTE  OF  LIMITATIONS,  1. 

POWER. 

1.  A  power  of  disposal  among  chil- 
dren, not  properly  executed  by  giving 
.all  to  one,  or  by  excluding  any.     Den 

v.  Crawford,    '  90 

2.  An  estate  given  to  certain  persons 
subject  to  a  power  of  division  or  appor- 
tionment among  them,  will  not  be  de- 
feated because  he  by  whom  the  power 
should  have  been  executed,  has  neg- 
lected to  execute  or  disabled  himself 
from  executing  it.  ib. 

3.  Although  it  is  not  necessary  to 
the  due  execution  of  a  power  that  it 
should  be  recited  or  expressly  referred 
to,  yet  there  must  be  something  to  shew 
the  party  intended  to  execute  it.        ib. 

4.  When  the  submission  gave  to  the 
arbitrators   power   to  award  that  the 
parties  should  execute  mutual  releases, 

•  such  power  is  fully  satisfied  and  fairly 
pursued  by  an  award  of  several  releases. 
Smith  v.  Demaresl,  195 

5.  Delegated  powers  must  be  strictly 
pursued.     Hunt  v.  Chamberlains'  Ex- 
ecutors, 336 

PRACTICE.  . 

I.  Process. 
II.  Special  orders  and  rules. 

III.  Service  of  notice  and  declara- 

tions in  ejectment. 

IV.  Affidavits  to  support  motions. 
V.  Filing  pleadings,  <&c. 

\VI.  State  of  case. 

I.  Process. 

1.  A  writ  of  attachment  cannot  issue 
for  the  creditor  of  a  deceased  debtor 
against  the  heirs  of  such  debtor.  Pea- 
cock v.  Wildes,  179 


2.  Two  several  write  of  scire  facias 
to  revive  two  several  executions  by  the 
same  plaintiff  against  the  same  defend- 
ant, cannot  be  consolidated.  Alickle 
v.  Brewer,  85 

See  SCIRE  FACIAS. 
RULE  GENERAL. 


II.  Special  orders  and  rules. 

1.  If  a  party  neglects  to  take  advant- 
age of  the  first  failure  of  his  adversary, 
(in  going  to  trial  within  the  time  pre- 
scribed), he  cannot  avail  himself  of  a 
subsequent  failure  without  having  pre- 
viously obtained  a  rule  nisi  giving  his 
adversary  such  time  to  go  to  trial  aa 
the  court  shall  direct.     Bacon  v.  Shep- 
herd, 84 

2.  Where  a  bill  was  filed  against  an 
attorney  in  August,  1825,  and  at  the 
ensuing  term  of  September  a  rule  to 
plead  was  taken  but  not  served,  and 
nothing    done    until    February   term, 
1826,  when  another  rule  to  plead  was 
taken  and  served,  under  which  rule  the 
defendant  pleaded,  and  at  the  next  May 
term  applied  to  this  court  to  withdraw 
his  plea  and  quash  the  bill ;  the  court 
refused  to  quash,  although  they  allowed 
the  defendant  to  withdraw  his  plea  and 
plead  anew.     State  Bank  at  Elizabeth 
v.  Barber,  309 

3.  This  court  will  grant  a  rule  upon 
a  party  to  produce  his  book  upon  the 
argument  of  a  bill  of  exceptions  if  the 
book  is  therein  referred  to.     Eatfield 
v.  Noe,  364 

See  REAL  ESTATE,  1. 


III.  Service  of  notice  and  declarations 
of  ejectment. 

1.  A  declaration  in  ejectment  served 
on  the  18th  requiring  an  appearance  on 
the  28th  is  a  sufficient  notice.     Den  v. 
Fen,  303 

2.  Where  a  statute  requires  service 
for  a  fixed  number  of  days  the  mode  of 
computation  is  to  include  the  day  of 
appearance,  and  to  exclude  the  other : 
but  where   a  number  of  entire  days 
are  required,  both  the  day  of  service 
and  the  day  of  appearance  are  to  be 
excluded.  i6. 
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3.  A  notice  which  abates  that  a  mo- 
tion will  be  made  on  Friday  the  seventh, 
(when  Friday  is  the  eighth  day  of  the 
month),  is  bad.     Brown  ads.  William- 
son, 363 

4.  Where  the  object  of  the  defendant 
is  to  add  new  bail  as  well  as  to  justify, 
a  notice  merely  that  he  intends  to  per- 
fect bail  is  not  sufficient.  ib. 


IV.  Affidavits  to  support  motions. 

1.  An  affidavit  taken  without  notice 
cannot  be  read  in  support  of  a  motion 
to  change  the  venue.    Parker  v.  Sussex 
Bank,  160 

2.  An  affidavit  made  before  a  justice 
of  the  peace  cannot  be  read  in  this 
court  in  support  of  a  motion  to  make  a 
submission  to  arbitration  a  rule  of  court. 
Anonymous,  179 

3.  The  affidavit  of  non-residence  to 
obtain  security  for  costs  may  be  made 
by  a  party  in  the  cause.     May  v.  Mor- 
ton, 177 


V.  filing  Pleadings,  <&c. 

It  is  the  usual  course  of  'practice  to 
file  the  plea  with  the  consent  rule,  and 
this  practice  ought  not  to  be  deviated 
from  without  the  sanction  of  this  court 
previously  obtained.  Den  v.  Fen,  303 


VI.  State  of  Case. 

1.  Although  the  whole  evidence  may 
be  contained^  in  the  state  of  the  case 
brought  up  to  this  court,  yet  the  court 
will  only  examine  for  the  purpose  of 
settling  questions  of  law  and  will  'not 
decide  upon  questions  of  fact.  Romaine 
and  Kip  v.  Norris,  80 

2.  When  a  state  of  facts,  is  duly  and 
regularly  brought  before  this  court,  the 
court  will  look  into  them,  to  ascertain 
whether   the    conclusion   drawn   from 
them  by  the  court  below  is  correct  in 
point  of  LAW,  but  will  not  investigate 
a  variety   of   evidence    to  determine 
whether  the  inferior  tribunal  formed  a 
conclusion,  correct  in    point  of  fact. 
Oibbont  v.  Wade,  255 


PROHIBITION. 

A  writ  of  prohibition  will  not  be 
granted  to  prohibit  a  Court  of  Quarter 
Sessions  from  granting  a  new  trial,  after 
a  final  judgment  has  been  entered. 
The  State  v.  Price,  358 


PROMISSORY  NOTES. 
See  BILL  OF  EXCHANGE. 


REAL  ESTATE,  DIVISION  OF. 

1.  There  can  be  no  division  of  real' 
estate  in  the  mode  provided  for  by  the 
act  of  llth  of  November,  1789,  where  the 
ancestor  has  given  or  advanced  to  his 
children   in  his  lifetime,  any  part  of 
his  lands  or  tenements.     The  State  v. 
Rickey,  50 

2.  Upon  partition  and  sale  of  land 
belonging  to  married  women  under  the 
statute,  (liev.  Laws,  599)  the  proceeds  of 
the  sale  of  such  land  will  be  ordered 
to  be  paid  to  husband  and  wife.     In 
matter  of  Sarah  Lippincott,  88 

3.  In  cases  of  division  of  real  estate 
by  commissioners  appointed  by  a  jus- 
tice of  the  Supreme  Court  (under  the 
statute  Rev.  Laws,  597),  if  the  report 
of  the  commissioners  is  objected  to,  the- 
practice  is  for  the  party  bringing  the 
report  to  take  a  rule  of  approval  nisi,. 
and  for  the  adverse  party  to  take  a  rule 
to  shew  cause  why  the  report  should 
not  be  set  aside,  and  the  parties  may 
then  have  leave  to  take  affidavits.     In 
matter  of  estate  of  John  Appleby,     84 

4.  When  upon  an  application  for  a 
division  of  real  estate  the  commission- 
ers report  that  a  division  is  impractica- 
ble, and  under  an  order  of  the  court 
make  sale  of  the  property,  upon  the 
coming  in  of  the  report  of  sale,  the 
owners  of  the  property  will  be  allowed 
to  discontinue  the  proceedings  at  any 
time  before   the  rights  of   purchasers 
become  fixed,  upon  making  indemnity 
to  all  concerned  by  payment  of  costa 
and  expenses.     Bellerjeau  and  wife  v. 
Report  of  tale  of  estate  of  George  Ely, 
deceased,  273 
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5.  The  rights  of  purchasers  under 
such  sale  do  not  become  fixed  until  an 
order  for  approval  of  the  sale  has  been 
made.  ib. 

RECOGNIZANCE. 

Where  a  defendant  in  an  indictment 
bound  in  recognizance  to  appear  at  the 
Oyer  and  Terminer  made  default,  and 
a  scire  facias,  issued  out  of  this  court 
against  him,  to  shew  cause  why  his 
recognizance  should  not  be  forfeited, 
cause  shewn  that  he  appeared  at  a  sub- 
sequent Court  of  Quarter  Sessions,  was 
tried  and  acquitted  on  tbe  indictment, 
is  sufficient ;  and  this  court  will  dis- 
charge the  recognizers  on  payment  of 
costs.  The  State  v.  Sounders  and 
others,  177 

REFERENCE. 

1.  The  death  of  one  of  several  plain- 
tiffs in  a  cause  referred  by  rule  of  court 
to  referees,  is  not  a  revocation  of  the 
authority  of  the  referees.  A  suggestion 
of  such  death  may  be  entered  upon  the 
record.  Freeborn  v.  Denman,  116 


REMAINDER. 

1.  Words  in  a  will  whereby  an  estate 
for    life    with    concurrent  contingent 
remainders  were  created.  Den  v.  Craw- 
ford, 90 

2.  Where  a  contingent  remainder  is 
given  to  a  class  of  persons,  or  to  a  per- 
son or  persons  by  description,  and  the 
contingency  consist*  not  merely  in  the 
uncertainty  of  the  person  or  persons 
by  whom  the  estate  is  to  be  taken,  but 
in  evente  disconnected  with  the  person 
or  persons  to  take,  when  the  contin- 
gency happens,  the  estate  vests  in  the 
person  or  persons  then  comprehended 
in  the  class  or  answering  the  descrip- 
tion, to. 


RESTITUTION,  WRIT  OF. 
See  COSTS,  4. 

RETAXATION. 

The  application  to  the  court  to  retax 
a  bill  of  costs  must  be  made  at  the  next 


term,  after  the  bill  is  taxed  by  the  clerk 
and  payment  thereon  demanded.  But 
the  relaxation  may  be  made  at  that  or 
any  subsequent  term  according  to  cir- 
cumstances. Den  v.  Chapman,  176 


ROAD. 

1.  Though   the   writ  of   mandamus 
commandeth  the  township  committee 
to  assign  "to  the  overseers  or  some  one 
of  them,  the  several  limits,"  Ac.  the 
assignment  to  one  overseer  is  a  sub- 
stantial compliance  with  the  command 
of  the  writ.     The  State  v.  Griscom  and 
others,  136 

2.  If  there  is  reason  to  believe  that 
the  assignment  is  fraudulent  and  eva- 
sive, and  designed  to  defeat  the  purpose 
of  the  opening  and  repair  of  the  road, 
the  court  will  allow  the  party  a  rule  to 
shew  cause  why  the  return  should  be 
quashed  on  that  ground.  ib. 

See  CEBTIORABI,  6. 


RULE. 

Write  of  Bnbpcena,  and  write  of  venire 
facias  returnable  at  the  circuit,  need 
not  be  on  parchment. 

See  GENEBAL  RULE. 


S 

SATISFACTION. 

1.  Though  the  acceptance  of  a  lees 
sum  could  not,  according  to  Pinner s 
case,  be  pleaded  as  a  satisfaction  of  a 
greater,  yet  any  other  thing  accepted 
in  satisfaction  would  be  good.  State 
Bank  at  Elizabeth  v.  Chetwood,  1 


SCIRE  FACIAS. 

1.  Two  several  write  of  scire  facias 
to  remove  two  several  executions  by 
the  same  plaintiff  against  the  same  de- 
fendant, cannot  be  consolidated.  MicJcle 
v.  Brewer, 

2.  To  a  tcire  facias  awarded  under 
the   3d   section  of  the  supplement   to 
the  act  concerning  sheriffs,  (Rev.  Lawt 
303,)  requiring  the  defendant  to  she* 
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cause  why  certain  real  estate  levied  on 
by  the  late  sheriff,  now  deceased,  should 
not  be  sold ;  the  return  of  one  writ  of 
scire  facias,  "that  the  defendant  hath 
nothing,"  &c.  is  sufficient.  Haight  v. 
Spader,  132 

3.  A  publication  of  the  writ  of  scire 
facias  in  this  case  is  not  necessary,  ib. 


SET-OFF. 

1.  In  an  action  brought  by  A.,  upon 
a  sealed  bill,  drawn'by  the  defendants 
payable  to  A.  as  the  "agents  of  the 
creditors  of  B.,"  the  defendants  cannot 
set  off  a  sealed  bill  drawn  by  B.  in 
favour  of   A.,  and  assigned  to   them 
before    the    commencement    of    suit. 
Stryker  v.  Beekman  and  Little,        209 

2.  Judgments  of  a  justice's  courts  al- 
lowed on  motion  to  be  set  off  against 
.a  judgment  obtained  in  this  court.  Coxe 
ads.  State  Bank  at  Trenton,  173 

3.  A  judgment  rendered  against  A. 
.and  B.,  in  their  individual  capacities 
cannot  be  off  set  against  A.  and  B.  as 
administrators.     M  Chesney  and  Wil- 
murt,  Adm'rs  v.  Rogers,  272 


SETTLEMENT  OF  POOR. 

See  EVIDENCE,  III.,  1,  2. 
POOR,  1,  2,  3,  4,  5,  6.  ' 


SHERIFF. 

1.  The  act  entitled  "  An  act  to  abol- 
ish imprisonment  for  debt  in  certain 
cases,"   passed   December    llth,   1823, 
does  not  authorize  a  sheriff  to  take  the 
bond  mentioned  in  the  first  section  of 
the  act,  and  to  discharge  a  defendant 
after  he  has  been  confined  in  goal  upon 
an  execution.      Such   bond  and   such 
discharge  are  admissible  only  after  an 
arrest  and    prior  to    a    confinement. 
Eayre  v.  Earl,  359 

2.  Although  the  bond  is  delivered  to 
the  plaintiff,  and  by  him  received,  yet 
the  default  of  the  sheriff  in  discharging 
the  defendant  is  not  thereby  cured  ;  but 
he    is    still    liable    for    a    voluntary 
escape.  in. 

3.  Directions  received  by  the  sheriff 


from  any  person,  other  than  the  plain- 
tiff and  his  attorney  to  stay  proceedings 
on  an  execution,  are  not  sufficient  to 
excuse  him  from  being  amerced  j  al- 
though the  person  giving  such  direction 
was  one  of  the  assignors  and  a  guaran- 
tor of  the  bond  on  which  the  action 
was  brought.  Stephens  and  Lippincott, 
Assignees,  &c  v.  Clark,  270 

4.  Where  a  notice  of  amercement  had 
been  given  and  waived,  and  the  sheriff 
afterwards  advertised  the  property  of 
defendants  for  sale,  and  notified   the 
plaintiff  thereof,  and  adjourned  several 
times   for   want  of  bidders,   the  court 
would   not   at  the  second   term   after 
waiver  of  said  notice,  order  the  sheriff 
amerced.     Bank  of  New  Brunswick  v. 
Welsted,  271 

5.  Sheriff  may   be   amerced   at  the 
term  next  after  that  to  which  the  exe- 
cution is  returnable,  although  he  had 
offered  the  property  for  sale  and  ad- 
journed two  or  three  times  for  want 
of  bidders,  if  he  did  not  specially  in- 
form the  plaintiff  or  his  attorney  of 
the  time  of  sale  or  adjournment.    Lor- 
nllard  v.  Welited,  •  271 

See  EXECOTION,  1,  2. 


SLAVES.    • 

1.  What  circumstances  and  fact  are 
sufficient  proof  of  the  ownership  of  a 
slave  to  make  the  executors  liable  for 
his  maintainance  under  statute,  Rca. 
Raws,  sec.  26.  Chatham  v.  Executors 
of  Canfield,  52 

See  POOR,  SETTLEMENT  OF,  4,  5,  6. 
EVIDENCE,  IV.,  1,  2. 


SPOLIATOR. 
See  EVIDENCE,  2. 


STATUTES  CONSTRUED  OR  EX- 
PLAINED. 

1.  Where  a  statute  prohibits  an  act 
and  imposes  ft  penalty  of  ten  dollars 
upon  persons  committing  the  same,  to 
be  recovered  by  action  of  debt  by  any 
person  who  will  sue  for  the  same,  and 
a  subsequent  statute  makes  the  offence 
indictable,  and  the  offender  liable  to 
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a  fine  of  twenty  dollars,  the  latter 
statute  repeals  the  former.  £uckalew 
v.  Ackerman,  48 

2.  In  passing  the  act  entitled  "  a  fur- 
ther supplement  to  the  act  entitled,  an 
act  to  preserve  and  support  the  juris- 
diction of  this  state,"  (Rev.  Laws,  680,) 
25th   February,  1820,   the  legislature 
pushed  their  measures  intentionally  be- 
yond  the   limits   of   our  territory,  in 
order  to   provide  a  remedy,  for  acts 
done  in  the  state  of  New  York,  deroga- 
tory to  our  right  of  navigation;  they 
prohibited  restraints  on  one  side  of  the 
filum  aquae,  because  they  violated  our 
jurisdiction;  they  prohibited  restraint 
on  the  New  York  side  of  the  line,  be- 
cause they  violated  our  right  of  navi- 
gation.    Gibbons  v.  Ogden,  288 

3.  Therefore  supposing  this  act  to  be 
constitutional,  a  plea  which  admits  a 
restraint  on  the  New  York  side  of  the 
filum  aquce,  but  justifies  such  restraint 
under  the  authority  of  the  laws  of  New 
York,  and  by  virtue  of  a  judicial  decree 
of  the  court  of  chancery  of  that  state, 
is  bad.  ib. 

4.  The  statute  entitled  "an  act  to 
abolish  imprisonment  for  debt  in  cer- 
tain   cases,"   passed    December    llth, 
1823,   introduces   a  new  principle   in 
abrogation  of  the  common  law  and 
must  be  strictly  complied  with.     Eayre 
v.  Earl,  139 


1.  Twenty  years  adverse  possession 
of  a  diverted  water  course,  are  indis- 
pensably necessary  to  defeat  the  pro- 
prietor of  the  ancient  channel  and  to 
repel  the  reclamation  of  his  right. 
Smith  v.  Smith,  141 


SURVEY  OF  LAND. 

1.  Under  the  act  of  November,  1789, 
(Rev.  Laws,  104),  a  survey  made  after 
six  months'  notice,  within  the  bounds  of 
a  former  survey,  inspected,  approved 
and  recorded,  but  containing  an  over- 
plus of  land,  cannot  prevail  against  the 
owner  under  such  former  survey,  al- 
though he  may  have  omitted  to  make 
a  re-survey  of  the  tract.  Lippincott 
and  others  v.  Souders,  lfil 


SURVEYORS  OF  HIGHWAYS. 
* 

1.  Surveyors  of  highways  musl  not 
only  take,  but  must  subscribe  the  oath 
of  office  required  by  the  statute,  or  the* 
return  of  a  road  by  them  laid  out,  will 
be  quashed.  Fisher  et  al.  v.  Allen 
et  al.  301 


SWINE. 

See  TRESPASS,  1., 

JUSTICE'S  COURT,  I.,  4,  5. 


T 

TENANT. 
See  LANDLORD  AND  TENANT,  1,  2,  3. 

TENDER. 
See  BANE  NOTES,  1. 

TIME. 
See  INDICTMENT,  6,  7. 

TITLE. 
See  POOR,  SETTLEMENT  OF,  3. 

TOWNSHIP  OFFICERS. 

1.  The  fourth  section  of  the  supple- 
ment to  the  act  respecting  townships, 
does  not  render  a  person  ineligible  to- 
office  for  successive  years,  but  only 
saves  him,  after  serving  one  year  from 
being  compelled  against  his  will  to 
serve  in  the  same  office  within  five 
years.  The  State  v.  Holliday,  265 

TRESPASS. 

1.  An  action  for  the  unlawful  kill- 
ing of  hogs,  should  be  trespass  and  not 
case.  Sinnickton  v.  Dungan,  226 

See  EVIDENCE,  IV.,  6.       % 

TRIAL. 
See  PRACTICE,  II.,  1. 
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TRUST. 
See  POOE,  SETTLEMENT  OF,  3. 

U 

USURY. 

1.  A  contract  to  take  for  a  loan  of 
.money,  more  than  legal  interest,  though 

no  illegal  interest  is  actually  taken 
upon  it,  is  usurious,  dark  v.  Badg- 
•ley,  233 

2.  But  the  lender  does  not  subject 
himself  to  the  penalty  of  the  statute 

,  unless  he  takes,  accepts  or  receives  more 
than  legal  interest.  ib. 

3.  If  the  original  agreement  is  usu- 
[rious  it  is  immaterial  whether  the  illegal 
interest  is  secured  by  a  distinct  instru- 
.ment  or  is  included  in  the  instrument 
vwhich  secures  the  principal.  ib. 

USE  AND  OCCUPATION. 
See  JUSTICE'S  COUBT,  III.,  2. 

V 

VARIANCE. 
See  INDICTMENT,  3. 

VERDICT. 

1.  A  verdict  rendered  without  evi- 
dence will  be  set  aside.     Loydv.  Exec- 
utors of  Newell,  296 

2.  A  verdict  ought  never  to  be  main- 
tained on  unsound  principles  publicly 
pronounced.     Lippmcott  and  others  v. 
Souder,  161 

VERIFICATION. 
&«.PLBADI»O,  U.,  6. 


VOUCHER. 

1.  A  voucher  is  any  instrument  which 
attests,  warrants,  maintains  or  bears 
witness.  The  State  v.  Hickman,  299 

See  INDICTMENT,  4. 


W 

WARRANT  OF  ATTORNEY. 

1.  A  wai^ant  of  attorney  given  by 
two  persons,  authorizing  an  attorney 
to  appear  to  an  action  to  be  brought 
"against  us"  and  confess  judgment 
"against  us,"  will  not  authorize  the 
confession  and  entry  of  a  judgment 
against  one  of  them  though  the  other 
be  dead  at  the  time  the  judgment  is 
entered.  Hunt  v.  Executors  of  Cham- 
berlin,  336 

WARRANTY. 

The  effect  of  a  collateral  warranty. 
Den  ex  dem.  Micheau  v.  Crawford,  90 


WILL. 

1.  The  word  or  in  a  will  may  be  con- 
strued to  mean  and,  to  effectuate  the 
intention  of  the  testator.     Nevison  v. 
Taylor,  48 

2.  It  is  only  when  a  reasonable  con- 
struction and  the  discovery  of  the  intent 
of  the  testator  are  utterly  hopeless,  that 
all  effect  should  be  denied  to  a  will. 
Den  ex  dem.  Micheau  v.  Crawford,    9C 


WRITS. 

See  RESTITUTION,  1. 
PROHIBITION,  1. 
RULE  GENERAL. 
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